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FOREWORD

Corruption is one of the most profound problems facing most
countries of the world, including our dear country Nigeria. As a
nation, we have every reason to take the war against corruption very
seriously. Corruption breeds and nurtures poverty, unemployment,
insecurity, political instability and other negative consequences.
Right from inception, the Buhari administration recognized the
destructive impact of the phenomenon on our society. We have
therefore rightly prioritized its eradication in our agenda for moving
the country forward. This is more so as capacity to move to the next
level of development is critically impacted by the resources available
to the commonwealth. Thus, a corrupt act perpetrated in one office
or sector has the potential to inflict devastating consequences on the
whole country.

When the Independent Corrupt Practices and Other Related Offences
Commission (ICPC) was being set up early in the first tenure of the
Fourth Republic, it was very clear that something drastic must be
done to tackle the phenomenon, given the severe damage done to the
national polity during the preceding years. However, the Commission
was immediately confronted by serious challenges to its existence.
The constitutionality of the establishment Act was challenged by
State Governments who rightly demanded the preservation of State
autonomy over crimes. The Supreme Court however confirmed the
ICPC Act as an exception, while at the same time affirming the
constitutional powers of states over crimes. The decision now stands
as foundational judicial endorsement of the powers and mandate of
the Commission.

The robust nature of the enabling law of the ICPC provides for a
comprehensive approach to fighting corruption: prevention,
enforcement, education and public enlightenment. One unique
element of the mandate of the Commission is the provision for
systems study and review of the operational processes of
government ministries, departments and agencies. However, the
preventive functions of the Commission have not received the same
attention as enforcement activities, in terms of public celebration.
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The ICPC has carried out its triple mandate for twenty years. The
more recent part of those twenty years has been under this
administration. The Commission’s experience has, no doubt, yielded
important lessons that should guide future action in our collective
fight against corruption. It is therefore appropriate to take stock of
what has been done and provide a record that stakeholders can
access with relative ease. It is gladdening that the majority of the
contributors to the book are actual practitioners who have had
practical experience of the section they wrote on. The others are
academics who have been associated with the work of the ICPC at
different periods, thus ensuring that the book is not just about theory,
but about what has been done or what can be achieved given what
has actually happened.

As the ICPC marches on to the next phase of its existence under its
current dynamic leadership, this government will continue to
support the work of the Commission and other anti-corruption
agencies through the provision of necessary resources and the
preservation of their independence.

It is my pleasure to recommend this book for the reading pleasure of
all stakeholders in anti-corruption work in Nigeria and beyond.

Professor Yemi Osinbajo, SAN, GCON
Vice-President, Federal Republic of Nigeria
1 September 2020



PREFACE

Sometime in 2017, 1 had the opportunity of reviewing and
contributing to the draft of a short amendment to the legislation
establishing the Independent Corrupt Practices and other Related
Offences Commission, ICPC. At that time, it could not have occurred
to me that about two years later, | would have the honour of leading
the institution into a new era.

Since its establishment, a lot of hard and commendable work has
been done by previous leaders and the dedicated operatives of the
ICPC. However, with the growing sophistication of the methods, and
patterns, of corrupt practices, the need to innovate, adapt and adopt
relevant anti-corruption interventions has become inevitable. While
some of the innovations adaptations and adoptions are necessarily
based on existing structures, there are instances where completely
new foundations are required.

This book covers the work of the ICPC over the course of the past 20
years. Together, the chapters provide a snapshot of the approaches
of the ICPC to the fulfilment of its anticorruption mandate. Each
author is closely involved with the aspect of the ICPC’s work s/he that
is relevant or related to his or her chapter. It was therefore easy for
the authors to identify the work done in the past and areas where the
Commission has evolved in order to surmount mutating challenges.

The book takes the reader through three main segments. First, the
reader gets to know about the establishment of the Commission and
the great Nigerians who have had the privilege of being trusted with
the leadership of the Commission. Second, the reader is introduced to
various anticorruption interventions of the ICPC. The chapters
dealing with this segment highlight the totality of the preventive,
education/enlightenment and enforcement functions of the ICPC.
The third segment highlights the evolving future of the Commission
as envisioned by its present Board.

While this book does not contain all the ICPC has done in 20 years, it
gives an idea of how the ICPC functions. It also helps to preserve the
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institutional memory of the Commission in a format that can be
shared with the public at large.

But this book is not just an exercise in self-glorification; it is a critical
look at how things have been done, what has been achieved but also
what could have been. It is also a resource for scholars and
practitioners seeking to appreciate the intellectual dimensions to the
war against corruption in the country and even beyond.

It is my pleasure to recommend this book to stakeholders in anti-

corruption in Nigeria and beyond.

Professor Bolaji Owasanoye
Chairman, ICPC
31 August 2020
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INTRODUCTION:
DOCUMENTING 20 YEARS OF COMBATING CORRUPTION IN NIGERIA

SOLA AKINRINADE

Introduction

The Independent Corrupt Practices and other Related Offences
Commission, ICPC, was established by law in year 2000. Year 2020
marks its 20t anniversary. In the 20 years of its existence, both
through its successes and its failures, the Commission has helped to
address fundamental issues of anti-corruption in relation to
institutions and individuals, while also defining the space of anti-
corruption work. This book is an attempt to put in an intellectual
perspective, the various dimensions of the work of the ICPC over the
course of the past 20years. Naturally, the book serves as a public
rendition of the account of the Commission’s stewardship, although
its intent goes far beyond that. It is important for public institutions
including anti-corruption agencies to give a public account of their
work with a view to providing a roadmap for future initiatives and to
aid public enquiry to the purpose of their existence, institutional
memory and relate the extent to which the mandate has been
successfully interpreted and implemented.

This institutional rendering of account should be contradistinguished
from personal memoirs of public office holders. While personal
memoirs may be relevant for a first-person perspective of
institutional matters, they cannot fully define the existence of the
institution that they serve. Leadership is critical to defining the
agenda and performance of any institution, no doubt; but leadership
experience does not tell the whole story.

Certainly, all the activities, successes, challenges and contexts of the
ICPC’s anticorruption efforts cannot fit into a single volume.
Therefore, this book is not intended to cover every detail of
everything relating to the ICPC over the past 20 years. Instead the
book is aimed at highlighting a few but critical aspects of the
anticorruption work of the Commission. In this wise, most of the
contributors have a first-hand experience of the Commission by
virtue of being members, employees, academics engaged by the
Commission to conduct research, professionals in the justice/law
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enforcement and anti-corruption sectors, or members of civil society
who have worked with the Commission on anti-corruption projects.

Thematic Areas in Anti-Corruption

There are so many possible themes and subthemes on Corruption
and anti-corruption that it is feasible to write whole books on each of
these themes. Therefore, in selecting the thematic focus of this book,
it was necessary to consider those themes that are directly relevant
to the work of the Commission. Eventually, the themes were
narrowed down to about twenty which were further conflated into
six thematic areas. Accordingly, the book, its themes and chapters are
grouped into six parts.

The first part on The ICPC and Evolution of Anti-Corruption in Nigeria,
traces the trajectory of corruption and anti-corruption in Nigeria. It
starts from the Amalgamation and concludes with the establishment
of the ICPC. This part of the book deals with the thematic area of
‘evolution of anti-corruption in Nigeria’. The chapters on this theme,
provide the relevant chronological context for the establishment and
current work of the ICPC. The first chapter gives the pre-
independence historical context of anti-corruption in Nigeria. The
next provides an overview of general and specialised anti-corruption
initiatives in the post-independence period, 1960 - 1999, that pre-
date the establishment of the ICPC. The third chapter traces the
efforts and steps that led to the creation of the Commission. This is
followed by a chapter that analyses the specialised powers and
competencies of the Commission. This chapter also highlights
specialised powers and competencies of other anti-corruption
agencies. The fifth chapter examines the role of leadership in the
evolution of the Commission from inception to 2020. While the law
establishing the Commission is the ground norm guiding its work, the
interpretation of the role laid down by particular Chairmen affected
how the Commission was perceived and how it functioned at
different periods in its evolution.

The second part of the book, on Root-Cause Elimination Approach to
Anti-corruption examines the activities, steps, techniques and
projects that erode the root causes of corruption. This part examines
the Commission’s activities, steps, techniques and projects that erode
the root causes of corruption. This part starts with chapter 6 focusing
on the impact of Systems Study and Corruption Risk Assessment in
corruption prevention. One distinguishing feature of the ICPC as an
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anti-corruption agency is the powers conferred on the Commission
to conduct system studies of agencies with a view to determining
corruption prone processes inherent in their activities, prescribe
responses to tackle such gaps and direct the implementation. The
Systems Study approach is complemented by Corruption Risk
Assessment, a method that seeks to enhance the capacity of States
and their agents to identify corruption prone processes and
procedures particularly in public sector organisations and take
appropriate steps to mitigate them. Both approaches place premium
on prevention as effective complement to enforcement in the war
against corruption. This chapter demonstrates the value of this
approach to preventing systemic corruption and documents the
experiences of the Commission with the approach including its
successes and challenges.

Chapter 7, illustrates and confirms the importance of educating and
mobilising the populace against corruption. The chapter explores the
power of information in attaining the goal of corruption prevention.
It underlines the impact of educational and mobilisation activities of
the Commission. It further identifies the negative capacity of
disinformation as a tool for perpetrating corruption and the
Commission’s strategies for disseminating targeted information to
support its anti-corruption initiatives. If corruption is to be tackled
on a long-term sustainable basis, the place of attitudinal change and
popular mobilisation against the phenomenon cannot be ignored.
Chapter 8 discusses the Commission’s experience with Strategic
Planning and its impact on providing direction for the work of the
Commission. The dynamic nature of the manifestations of corruption
requires that anti-corruption agencies should constantly reinvent
and retool themselves in order to be a step ahead of the perpetrators.
The chapter locates the planning work of the Commission in the
context of both the National Anti-Corruption Strategy and the global
anti-corruption research template. While the ultimate goal of abating
corruption remains constant, the approach needs to respond to the
changing dynamics of manifestation. Chapter 9 discusses the role of
anti-corruption capacity building for stakeholders in the fight against
corruption and the evolution of the capacity building activities of the
Commission. Not only does the Commission engage in regular
training to enhance the capacity of anti-corruption operatives but it
also builds the capacity of other stakeholders in the public and
private sectors in order to maximise the vanguard of the war against
corruption. This part of the book is rounded with Chapter 10 that
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examines the role of quantitative and qualitative research in
enhancing anti-corruption policymaking in the country. It discusses
the value added by the Commission’s research to special and general
anti-corruption work.

The third part of the book on Sanctions and Assets Recovery, discusses
the enforcement functions of the Commission. Resolute and honest
deployment of enforcement and sanctions is a critical deterrence tool
if the war against corruption is enjoy meaningful credibility. The
section analyses various components of prosecution and asset
recovery work of the Commission. This part commences with
Chapter 11 which presents an overview of field realities and
principles encountered by ICPC investigators. It discusses the
peculiarities of anti-corruption investigation in the general context of
criminal investigations. Chapter 12 examines the meeting points of
financial intelligence and the uncovering of the elements of crimes
within the remit of the Commission. Chapter 13 discusses the
utilitarian value of contemporary technological advances for the
ICPC’s work on tracing of pecuniary, tangible and intangible proceeds
of corruption. Chapter 14 provides an overview of legal and practical
techniques for coalescing dispersed proceeds of corruption for the
purpose of recovering and returning proceeds of crime which are not
held by individual natural persons. It also examines the appropriate
steps for separating lawfully acquired wealth from proceeds of
corruption. Chapter 15 highlights the significant distinctions
between prosecuting crimes in general and crimes prosecuted by the
ICPC. The chapter analyses the specific tools that enhance the
successful prosecution of corrupt practices. This third part of the
book is concluded by Chapter 16 which analyses the techniques for
establishing the mental element (mens rea) required for establishing
the guilt of defendants accused of various crimes of corruption.

The fourth part, on Assistance, Cooperation and Collaboration,
examines the importance and contributions of support from civil
society organisations and development partners to the work of the
Commission. Chapter 17 highlights the role of development partners
in the anti-corruption work of the Commission and how this role has
evolved over the years, reflecting the changing dynamics of
leadership interpretation of what role development assistance has to
play in the delivery of the Commission’s mandate. This is followed by
a chapter that examines the place of civil society in the Commission’s
work. Given the scope of their work and their reach, civil society
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organisations are veritable partners of the Commission in delivering
various aspects of the Commission’s popular education and
mobilisation work. This promotes popular ownership of the fight
against corruption in the country, a requirement for long-term
sustainable prosecution of the war.

The fifth part of the book on Overcoming Obstacles and Opposition to
Anti-Corruption, discusses the real-life risks and challenges
associated with the fight against corruption and the experiences of
the Commission in this regard. Chapter 19 on “Shielding Anti-
Corruption Personnel from Vulnerabilities”, looks at the hard (overt)
and soft (subtle) challenges faced by ICPC personnel in the line of
duty. As with many engagements of this nature, operatives are
exposed to vulnerabilities on regular basis including real life dangers
and temptations to compromise. The chapter discusses various
experiences and emphasises the importance of shielding operatives
from both the hard and soft challenges. The next chapter examines
the existing mechanism for protecting witnesses and the various
components of anti-corruption prosecution from the counter-
offensive of perpetrators.

Part 6 containing Chapter 21, brings the book to a conclusion. This
final chapter of the book on “Re-Awakening the Giant”, presents a
new vision for ICPC at 20. While recognising the extent to which the
Commission has added value to the fight against anti-corruption in
Nigeria, the chapter acknowledges the limitations that have plagued
its work over the years. The perspective of a sleeping giant is set
against the underutilised provisions of the powers of the Commission
to make significant impact in the war against corruption in the
country. The chapter provides a point of convergence for all the
preceding chapters by highlighting the existing contexts and
circumstances of the Commission’s anti-corruption work. In
identifying gaps in the anti-corruption work of the Commission so far,
the chapter provides a roadmap for a more aggressive engagement
with its mandate. It highlights the approaches the Commission will
adopt for closing existing gaps deploying existing building blocks
while innovating in the context of contemporary dynamics.

Why Document the Past, Present and Projected Future?

Nigeria’s struggles with corruption and its consequences has a long
history. Studies including the first chapter of this book have shown
that corruption is not exactly a colonial import into the country but a
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phenomenon that has manifested in different forms in various
societies and predating colonialism. However, the modern phase has
been more virulent with every government since independence
having to render account to the people of its efforts to deal with the
phenomenon. With its multiple agencies set up to deal with various
aspects of corruption, Nigeria has one of the largest collection of anti-
corruption agencies in the world. However, the various indices
continue to affirm the continuing challenge that corruption poses to
the long term development of the country. It is thus, important for
anti-corruption agencies to render account on regular basis of their
stewardship and of their raison d’etre.

Accountability is key to the success of every anti-corruption
institution. An institution such as the Independent Corrupt Practices
and Other Related Offences Commission is not only accountable to
the anticorruption laws and mores of the country but also
accountable to the citizens at large. The manifest consequences of
corruption on the lives of the people and the lived experiences of the
citizens make the people legitimate stakeholders to whom account
should be rendered. Documenting the past and present activities
helps the Commission to self-evaluate and reappraise its work, and
how faithful it has been to its mandate. At another level, it also
amounts to a voluntary submission of the anti-corruption work of the
Commission, to public scrutiny.

Likewise, the documentation of the projected future actions and
approaches of the Commission, serves to let the citizens know what
to expect from the Commission. More importantly, a clearly defined
vision of the future operates as a compass for personnel of the
Commission at all levels. This is a veritable instrument for
accountability as the Commission holds itself to a defined agenda
within the context of its enabling laws and extant mores.

In conclusion, this work is not an attempt at self-glorification or
excusing inadequacies. By documenting its past, present and
projected future, the Commission shows an example in
accountability. The chapters of this book will meet the needs of
anyone that seeks to have an institution-wide overview of what the
ICPC has been doing for the past 20 years, and what the Commission
will do next.
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CHAPTER 1

ANTI-CORRUPTION IN NIGERIA, 1914-1960

OLUWASINA ABIDEMI BABASOLA

Introduction

As early as the 1920s, corruption had emerged as a
problem in Nigeria and was simultaneously recognisable
as a phenomenon that might be generalised around the
world and enmeshed in local meanings and
relationships.1

The above remarks lend credence to the history and challenge of
corruption in Nigeria. Corruption and other social vices, like all
human problems, have a history. The phenomenon of corruption
predated the colonial era in Nigeria. Before the advent of the colonial
government in Africa and by extension in Nigeria, cases of corruption
were reported by the indigenes. As far back as 1920, the first properly
documented Four One Nine (419) letter in the history of Nigeria was
reported and written by one P. Crenstil, a self-acclaimed Professor of
Wonders.2 Crenstil, was not a Nigerian but rather a Ghanaian.3

In order to trace the political and cultural origin of corruption in
Nigeria, this chapter starts with a description of the country’s
government from 1914 (the year of amalgamation) to 1960-the year
Nigeria got her political Independence from Britain. The chapter
takes as its starting point, the year 1914 when Nigerians were not
allowed to participate in their own affairs through elected
representatives. Thereafter this study interrogates the various stages
of Nigeria’s constitutional journey until 1960 when the country got
independence and its impact on level of corruption. This chapter also
analyses the merits and demerits of Indirect Rule on the level of
venality in Nigerian societies. Modernisation and its twin sister,
globalisation, will also be briefly examined.
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Contextual Framework

The concept of corruption is difficult to define but for the purpose of
this chapter, corruption is broadly defined as an abuse of power for
private gain.* Scholars define the concept based on their
specialisation and sometimes, socio-cultural perspectives. For
instance, the invasion and eventual partitioning of the African
continent in 1884 by the West Europeans can be described as
corruption. Adegbite notes that corruption is a conscious and well
planned act by a person or group of persons to appropriate by
unlawful means the wealth of another person of group of persons.>
Going by this definition, colonialism is corruption.

It should be noted from the outset that colonial government and the
leaders of the various ethnic groups had different understanding of
what constitutes corruption in the early stage of Nigeria’s
development. Despite all the talk about colonialist exploitation, what
is certain is that what was “taken out” far outweighed what was “put
into” the colonies.® It can be easily inferred that corruption is one of
the legacies of colonialism in Africa.” What is Anti-corruption? Anti-
corruption is defined as all measures and mechanisms for controlling
corruption.8 These measures and mechanisms include the
establishment of anti-corruption agencies such as Independent
Corrupt Practices and Other Related Offences Commission (ICPC),
Economic and Financial Crimes Commission (EFCC), Code of Conduct
Bureau and other ad-hoc committees to curb corruption in Nigeria.
Most of the anti-corruption initiatives revolve around enforcement,
prevention and public education and mobilisation of the citizens
against corruption.

In preparing this chapter, I relied heavily on archival materials and
contemporary publications detailing the history of Nigeria under
colonial rule. Furthermore, the internet provided a veritable source
of material that helped in compiling requisite facts for this chapter.
This chapter will provide explanatory account of pockets of
corruption and other abuse of office recorded in pre-colonial era in
the North and South regions of the country.

Analysis of incidence of Pre-Independence Corruption in Nigeria
As part of efforts to ensure the smooth administration of all the
territories in the new colony, Lord Lugard introduced Indirect Rule.
What is Indirect Rule? Indirect Rule is a system of administration
where the colonial authority confirms the tenure of existing
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indigenous rulers, subject to direction from a British official who
would ensure that the native rulers governed justly and discarded all
previous “evil practices” such as slavery and cruel forms of sacrifice.
In places where there were no such rulers, the colonial rulers would
appoint them.? Under the new system, native rulers were forbidden
to sign agreements with representatives of foreign powers. Lord
Lugard retained the pre-colonial political structures simply because
native chiefs could assist in the collection of tax. The Lugard
government also engaged in a systemic reorganisation of territorial
administration to ensure smooth running of the government.10

A critical analysis of the system indicates that Indirect Rule was very
useful in the North, which was ruled by Muslim aristocrats but was
less successful in the South of Nigeria, which had a fair well-
developed system of administration helped by the Christian
missionaries who had been in the area decades before the
introduction of Indirect Rule. There existed, to some extent, pockets
of educated indigenous people in the South trained by the
missionaries, who were already attuned to modern method of
administration.1!

One major fall-out of the Indirect Rule is that the new appointees
started behaving like the Europeans as they became intoxicated with
power.12 For instance, a former shrine priest had his own police,
court messengers and prison warders and yet the new District
Commissioner saw nothing wrong it.13 A simple explanation is that
the shrine priest continues his traditional authority in a new guise,
claiming to be representing the colonial government and abusing his
new found authority. Ellis describes the priest as “a charlatan or a
confidence trickster”. He notes further that these styles flourish in
Nigeria as people learned to manipulate the symbols of colonial
authority.14 The destruction of the traditional values, some scholars
believe, was partly responsible for the high incidence of corruption in
Nigeria, to a large extent, almost sixty years after Independence.

Fundamentally too, Indirect Rule in Nigeria contributed to the culture
of impunity as the first set of native rulers were less accountable to
their subjects while all the checks and balances associated with the
old traditional system were completely jettisoned. There were
reported cases of people masquerading as local official of the colonial
government in order to enrich themselves, setting up offices and
courts for personal benefits.15
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Before the colonial administration started in Nigeria, the three major
ethnic groups were already accustomed to certain practices
pertaining to handling of public funds. The colonial government could
not work with the existing structure of administration in handling
public funds due to the lack of transparency in the system. For
instance, “in the North there existed a “spoil system” whereby “an
incoming Emir turned all the relatives and supporters of his
predecessor out of office and replaced them with his own,”16 all in an
attempt to cover their track. In Igboland, a wealthy person is
expected to present gifts to shrines and distribute money among
village elders for the person to be given chieftaincy title.
Consequently, merit and honesty were jettisoned in the process of
appointing chiefs. Those who paid money to secure a chieftaincy title
will definitely look for an avenue to recoup their expense and
gradually, traditional values started to decay. Similarly, in
Yorubaland, officials were used to keeping a percentage of tax
revenue collected for their personal use.1”

Similarly, this kind of behaviour also existed among the tax collector
in Sokoto Emirate.18 As a result of these practices, the colonial
government introduced a series of administrative procedure to
change the system in line with what was obtainable in the United
Kingdom. Although, the natives believed that the colonial rule
encouraged the culture of corruption among them, Stephen Ellis
noted that British officials generally showed a high level of probity
despite occasional incidents of theft or fraud.“1° However, Adekunle
Lawal notes that some colonial officers were implicated in the
embezzlement of public funds. Providing specifics, he opines that
between 1901 and 1902, three British officers in the colonial office
namely, Captain Gonstedt, Major Hull and Captain MacLachlan, were
accused of embezzling, three pounds, 28 pounds and 250 pounds
respectively.2? One positive aspect of Indirect Rule is that it elevated
tradition to being a central principle of government.2!

Corruption in the Pre-Independence Years, 1914-1960

It will amount to self-glorification to assert that pre-colonial African
societies were free of corruption. Corruption “as abuse of office for
private gain”, commonly known today in academia and political
circles, hardly feature in discussions and debates among scholars and
commentators in pre-amalgamated Nigerian societies. Venality was
the preferred term used to describe any unacceptable conduct of
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those in public life in the early nineteenth century. Moreover, during
this period, corruption was not a crucial issue as its impact and scope
were not thought to have any deleterious impact on economic and
social development as contemporary research has shown. The
enactment of the Native Authority Ordinance of 1916,22 saw the
Emirs, Obas, and Chiefs as the sole authorities of their various native
areas. It was during this period that traditional rulers indulged in
cronyism by appointing their children, relations and friends in
administrative positions.?23 Indeed, Aluko notes that “nepotism,
fraud, embezzlement, indiscipline, and corruption, which were non-
existent in a legal sense in pre-colonial” era were used to describe the
native authorities.24

This section will spell out few cases of corruption and other forms of
abuse of office that dotted the landscape of the three major ethnic
groups in Nigeria during colonial administration. The scope of
corruption in the pre-independence era was such that the colonial
officials spent much of their time on getting native authorities to
imbibe the principles of Indirect Rule and not how to reduce
corruption. In spite of this, scores of unethical conduct were recorded
during those “good old days” at it were.

Corruption in the Pre-Independence Era, 1922-1960: Northern
Perspective

As early as January 1851, Emir Bello of Katsina was reported to have
forced Dr Heinrich Barth, a young German on an exploratory mission
for the British government, to give him some gifts.2> During his visit
to the Emir, Dr. Barth made a present of caps, razors, cloves,
frankincense, a piece of calico, some soap, and a packet of needle to
him. The Emir was not satisfied with these gifts and Dr. Barth felt
trapped, owing to his inability to meet up the demands of the
traditional ruler. Series of meetings were held between the Emir and
Dr. Barth’s friends. At the end of one of such meetings, Dr. Barth
lamented:

“He was greeted with a demand for 100,000 cowries
(Barth calculated this was equivalent to 8 UK pounds,
more than he had with him), which the Emir justified as
adequate reciprocity for the gifts of foodstuffs Barth had
received from him”. Ultimately, instead of money, the
Emir received a caftan and a carpet, along with various
medical goods: ” a few powders of quinine, of tartar-
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emetic, and of acetate of lead, and ... a small bottle with
a few drops of laudanum.”26

Although exchange of gifts is historical recognized between royalties
or diplomats. it was a classic example of corruption because the then
Emir of Katsina demanded for the gifts and Dr. Barth did not freely
presented as a gift to the former. Exchange of gifts is a norm not
enforceable as extortion but in this case elements of coercion were
present in the exchange.

Also, “in early 1921, the Emir of Zaria, Aliyu dan Sidi, was
removed from office because of charges of corruption
and misuse of his authority. The colonial government
concluded he had diverted food items intended for
prisoners, selling it for his own profit.”?7

He was alleged to have allowed prisoners to die from neglect, and that
he retained a thief in his personal retinue.”?8 While Emir Bello
retained his position after collecting bribe from Barth, Emir of Zaria
was not lucky, as he lost his position. The two cases illustrated above
demonstrate the mixed nature of the colonial administration to issues
of corruption. It was not only Emir Aliyu that lost his position as a
result of corruption, Chief Alkali of Zaria as well as the powerful
Galadima of Zaria were also removed based on alleged malpractices.
Scores of district and village heads were also implicated in
embezzlement and misuse of their offices.

Moreover, it appears that bribery is not a new phenomenon in
Nigeria. A top missionary in Zaria, Dr. Matthew Miller, claimed that
Emir Aliyu sent a messenger to him with the gift of a turkey and
requested that Miller should intervene with British authorities and
recommend Aliyu’s appointment to the throne. Miller described this
request as “greatly outraging native etiquette” and declined to offer
assistance.2? The passage of the Land and Native Rights Ordinance of
1910, which placed land tenure in most of the protectorate under the
control of local Emirs was said to have resulted into further abuse of
office by the Emir. Several complaints were sent to British authorities
and in reaction to the volumes of petitions against Emir Aliyu, the
Governor-General of Nigeria, Sir Hugh Clifford, ordered the acting
secretary for the North to investigate the charges against Emir Aliyu.
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All previous complaints against the Emir and his subordinates were
ignored because Emir Aliyu was in the good book of the colonial
authorities. The yardstick used for the eventual removal of Aliyu as
the Emir of Zaria by the colonial masters ‘was not applied
consistently or universally’, as witnessed in the case of Emir Bello
who practically trapped Dr. Barth in his domain until he parted with
some items. Emir Aliyu had the misfortune of Dr Miller’s proximity
and his hostility. Miller produced an eighteen-page dossier on Aliyu’s
alleged infractions and piled pressure on the British authorities to
depose Aliyu.30 It can be inferred that as far back as the early 1920s,
corruption had been used as justification to depose native traditional
rulers in Nigeria. Some modern day advocates and social critics
describe this as selective prosecution of corrupt offenders in the
country.

Corruption in the Pre-Independence Era, 1922-1960: Southern
Perspective

The southern parts of the country also had their share of unethical
behaviour in the early years of the pre-independence period. While
the unethical conduct that was common in the North was the
conversion of taxes collected by local government into personal use
and other sundry violation of human rights, clear cases of fraud were
becoming norm in the Southern parts of the country. For instance, on
18 December 1920, a certain Mr Crenstil, a former employee of the
Marine Department of the colonial government in Lagos claimed to
be Professor Crenstil. He wrote what is to be first known 4-1-9 type
letter in the history of Nigeria. Crenstil wrote a number of letters to
people offering to provide magical services on payment of a fee. In
December 1921, he was arrested by the police with a three-count
charge under various sections of the criminal code, including Section
419. Crenstil was acquitted by the presiding magistrate. He later
claimed that he was freed of the charges owing to his “juju powers.”31
Furthermore, cases of money-doublers perpetrated by the “Black
Boys” and the “Ajasco Boys” were also prosecuted under the colonial
law code.32

Several cases of what can be described as obtaining money under
false pretext were prosecuted during the colonial era. However, due
to space constraint, three cases will suffice: Prince Modupe, also
known as Modupe Paris and David Modupe, who also claimed to be
the “Crown Prince of Nigeria”, was operating between Los Angeles
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and United Kingdom. He was described as a confident professional
trickster. His activities were documented between 1935 and 1947.

The third case was an Igbo man, Prince Orizu. He was well known in
the United States of America and Australia. His style of operation even
attracted newspapers coverage. Prince Orizu, also known as Dr.
Abyssinia Akweke Nwafor Orizu, was convicted by a Magistrate Court
in Nigeria in September 1953 on seven counts charge of fraud and
theft of funds on the pretext of funding scholarships in the United
States. Orizu was alleged to have collected over $32,000.00, three
years to his conviction. After his conviction, he later joined the
National Council of Nigeria and Cameroons (NCNC). Orizu was a
member of the Eastern Regional Government established under
Nigeria’s 1951 constitution and later became Nigeria’s first Senate
President after Independence. Orizu’s conviction for fraud was later
described as a miscarriage of justice by his political associates.33 The
major cases cited depict a mixture of politics and fraud in Nigeria.

A clear analysis of the three cases above indicates that deception and
fraud are not new phenomena in Nigeria. It must however be noted
that there was no known case of fraud and deception of international
dimension from Northern Nigeria before Independence. It was only
found in the Southern part of the country. High level of education and
the new political structure introduced by colonial rule, seemed to
have influenced the recorded level of deception and fraud in the early
1960s in southern Nigeria.

Constitutional Development and Corruption: Any Link?

On assuming office in 1919, Sir Hugh Clifford, the governor, faced
with protest by then West African congress, led by Caseley Hayford,
demanding for constitutions in West African states enacted the
Clifford constitution of 1922. It introduced the first electoral system
in Nigeria. The first election was conducted into the legislative
council with four slots: 3 for Lagos and 1 for Calabar. It also
introduced a legislative council which replaced the Nigerian council.
This Constitution was heavily criticised by the Nationalists, thus
giving birth to Richards Constitution of 1944. Richards Constitution
introduced a slight improvement on the participation of Nigerians in
their affairs. However, by this time, Nigerians were vehemently
agitating for more participatory role in governance. Unfortunately,
the constitution provided for mere advisory role for the regional
assemblies.
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The 1944 constitution was later replaced by Macpherson
constitution of 1951. There was wide consultation with Nigerians,
even to the village levels. Despite the improvements in the
Macpherson constitution, it was condemned by Nigerians. This led to
the agitations that Nigeria should be given independence in 1956.
The Northerners, argue that they were not ready for independence,
and opposed the move for independence. The North threatened to
secede.3* The Macpherson constitution of 1951 allowed Nigerians
limited powers at regional level while the British continued to retain
control at the centre.3> With the limited powers at regional level,
Nigerians formed political parties based on the ethnic and cultural
backgrounds. In the South-West was the Action Group, (AG), the
North came up with Northern People’s Congress (NPC), and Nnamdi
Azikiwe from the East formed the National Council of Nigeria and
Cameroons (NCNC).36

Thereafter, the then colonial secretary, Oliver Lyttleton, called the
leaders for a conference in London. Issues relating to Nigerians
participating in their own affairs and how to increase the number of
seats for the Nigerian citizens in governance were discussed during
the conference and committees were set up. The constitutional
conferences of 1953 and 1954 that were held in London and Lagos
respectively gave birth to the Lyttleton Constitution. The Constitution
fully introduced a federal system, with North, East, West and
Southern Cameroons, while the Federal capital territory was in
Lagos. On 1st October 1960, Nigeria became independent.

As Nigerians assumed positions of authority at the political and civil
service levels, cases of corruption attained a new height. Stephen Ellis
quoted Amadi, “In its early days, the Civil Service was almost immune
from ‘awuf (meaning free). British officials..who manned the key
posts saw to it that awuf was reduced to the barest minimum. As the
British officials were gradually replaced by Nigerians, the incidence
of awufincreased.”37 Indeed, as early as 1950, a Northern politician,
Abubakar Tafawa Balewa, had caused a sensation on the involvement
of civil servants in what he described as “the twin curses of bribery
and corruption which pervade every rank and department of
government.”38 This unethical conduct was not limited to the civil
servants, the political class further ingrained corruption and bribery
into the fibre of the nation. The above analysis showed clearly that
the advent of constitutional democracy seems to democratise
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corruption among all cadres of the Nigerian society. The advent of
constitutional government was meant to open up the political
space for democratic opportunities and development. But in reality,
the opportunities associated with such openings had negative impact
on the political development of the country. This may not be
unconnected with the high incidence of graft that characterized the
period under review. The competing nationalists were using the
resources at their disposal to build political alliance rather than
investing the funds on development.3?

Traditional Anti-Corruption Measures

Even though most pre-colonial African communities may have been
centralised or decentralised and with unwritten laws, heavy
emphasis was placed on accountability and good governance across
several of the pre-colonial Nigerian societies, thus most anti-social
behavior was a product of the British colonial government who
passed on certain anti-social behavior aligned corruption.4® Honesty
was the watchword in Yorubaland in the pre-colonial era. Aluko notes
that in pre-colonial era, citizens usually displayed their wares and
other farm produce for sale on the roadside without being in
attendance. The price would be placed on each item to guide
prospective buyers.*! Buyers, he noted, would get to the spot, collect
what they wanted to purchase and drop the correct amount (then in
cowries) for the different items.42 This is a clear indication of the
degree of honesty and personal integrity of the citizens at the period.

It should be noted that among the Yoruba of South Western Nigeria,
the institution of Oyomesi, the body of kingmakers, acted as a check
against the abuse of power by the Alaafin, the Oba (King) of Oyo. The
Alaafin was constrained to rule with caution and respect for his
subjects. When proven to have engaged in acts that undermined the
interests of his subjects, such as gross miscarriage of justice for
personal gain, the Oyomesi would, “present him with an empty
calabash or a parrot’s eggs as a sign that he must commit suicide”
since he could not be deposed, according to tradition.43

In the same vein, Olurode opined that some proverbs and fables from
the African value system provided a good framework for
distinguishing between moral and immoral conducts, legal or illegal
acts, in the pre-colonial era. Some Yoruba proverbs such as: “Ise ni
ogun ise”-Hard work is the only antidote to poverty, “Oruko rere san
ju wura ati fadaka lo”-A good name is better than silver and gold, “Bi
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iro ba lo ni ogun odun, ojokan l'ooto o ba”-No matter how long a lie
may exist, truth will prevail one day, “Bi eniyan bajale I'ogun odun
seyin, to ba da aso aran bora, aso ole loda bora”- If one adorns a
colourful dress 20 years after having committed a theft, it remains a
stolen dress. Some of the proverbs may not condemn outright, but
they certainly do not approve of corruption.## Furthermore, Igho
people also have their own proverbs on unethical conducts include:
ihe akutara n’akuku ite na-ala n’akuku onu-whatever is acquired by
dubious means cannot satisfy, ihe omo ka mma, oburugodi na onweghi
onye na eme ya- good thing is the best even if nobody is doing it, Ome
mma mere onwe ya, omen jo mere onwe ya- he who does good reaps
good and he who does evil reaps evil. The Hausa-Fulani culture also
frowns at unethical conducts among themselves with such proverbs:
Gki da gaskiya wuka bazata Gudas hi ba-stomach full of truth cannot
be cut open by a knife, idan baki yau dole ido yayi kunya-the mouth
that eats what's forbidden will definitely subject the eyes to
humiliation and Hanun da ya karba wata rana sai ya koka-the hand
that collects one day must complain.

It is the contention of this study that Chinua Achebe’s works, such as
No Longer at Ease* Things Fall Apart* and The Anthills of
Savannah*” as well as Olagoke’s work, The Incorruptible Judge,*8 all
explain in detail how the problem of corruption crept into the African
culture and the attempts by the people to resist the new culture
imposed on Africans. Indeed, Achebe described the pre-colonial era
as “Era of Purity.”4? This is sharp contrast to few cases cited earlier
in this chapter. What is evident is that the traditional anti-graft
tendency is highly organized and prevents the innocent from being
unjustly sanctioned while offenders are identified, tried and severely
punished without any fear or favour.>0

Some scholars are of the view that modernisation and globalisation
destroyed the era of purity in Africa, Nigeria inclusive. Hasty argued
that the contact of Africans with people all over the globe has
contributed to the incidence of corruption.>! Olurode opined that
Africa’s encounter with the West was responsible for the blurring of
the threshold between ethical and unethical behaviour.52 Lawal
asserted that the white man concocted and used corruption to foster
materialism, using it as a subterfuge to disintegrate the traditional
social structures that existed in pre-colonial African society.>3

11
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As explained in previous sections of this chapter, corruption was part
and parcel of pre-colonial communities in Africa, even before the
arrival of the colonial masters. It is, however, the view of this
researcher that the check and balance systems put in place in pre-
colonial African societies might have been modified to meet the
challenges of the modern state had the colonial masters not
intervened in the evolution of the black race. The checks and balances
were discarded by the new administrators as not useful.>* Moreover,
ethnic leaders who are supposed to protect the existing values
rubbished the checks and balances and embraced the rules
introduced by the British rules.

[tis clear from the narrative so far in this chapter that the colonial era
provided a fertile ground for corruption in Nigeria. For instance,
Osoba asserted that the colonial rule, which ended after the Second
World War in 1945, was essentially the unrestrained autocratic and
authoritarian rule which allowed the perpetration of corruption by
some British colonial officials, aided and abetted by their compatriots
among the European Christian missions.55 It is the contention of this
author that this claim is not supported by any empirical evidence.

Similarly, Okonkwo noted that, as early as 1947, Commissions of
Inquiry were established in Nigeria to investigate cases of corruption.
He asserted that the purpose of the inquiries was to expose
wrongdoings and punish the culprits. The colonial government
report of 1947 indicated that “The African’s background and outlook
on public morality is very different from the present day Briton’s. The
African in the public service seeks to further his own financial
interest.”5¢ These financial interests, believed to be infractions
levelled against three prominent Nigerian leaders, may have
informed the position of the colonial masters.

Several cases of wrongdoings were reported in the three regions. In
1956, for example, the Foster-Sutton Tribunal indicted the Premier
of the Eastern Region, Nnamdi Azikiwe, for corrupt acts in his
involvement in the affairs of the African Continental Bank (ACB),
while still serving as a government official, which is contrary to the
Code of Conduct for public officials. The tribunal, in its reports, felt
that Zik did not sever his connections to the bank when he became a
Minister, and he used his influence to further the interests of the
Bank.57
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In the words of a colonial government official, “Were a UK minister to
be involved in a series of transactions, the result of which was that
public funds were used to support an otherwise shaky institution in
which he was directly interested, he would be forced to leave public
life.” However, Zik did not resign; instead, he called for general
elections in the region, which his party later won. Okonkwo argued
that the colonial government did not prosecute Zik for his failure to
observe the code of conduct for government officials because they
believed the NCNC was the only party to embrace national unity.
“Without Zik, the NCNC would collapse.”>8

A similar but different corrupt act was reported in the Western
Region: Obafemi Awolowo, the first Premier, and Ayo Rosiji, E. O
Okunowo and Abiodun Akerele, who were three members of his
party, the Action Group, were found guilty of corruption by the G.B.A.
Coker Commission of Inquiry of 1962. The Coker Commission, in its
reports concluded that “We came across evidence of reckless and,
indeed, atrocities and criminal mismanagement and diversion of
public funds. We are satisfied that Chief Awolowo knows everything
about the diversion of large sums of money...into the coffers of the
Action Group”. The report stated that Awolowo, “without a doubt, has
failed to adhere to the standards of conduct which are required for
persons holding such a post.”>® The report of the commission was
later described as a “spiteful document” because Chief Ladoke
Akinola, who had been premier of the region for more than two years,
who was implicated severally in the investigation, was exonerated by
the commission. 60

Moreover, the Northern region was also not spared of the incidence
of corruption during the colonial era. The then Sardauna of Sokoto,
Sir Ahmadu Bello, was accused, in 1943, by his own cousin, Alhaji
Abubakar Siddique, of misappropriation of tax revenue as District
Head of Gusau. It was during this period that the Northern
Government enacted the “Customary Presents Order”, a law to tackle
allegations of corruption levelled against some of the native chiefs in
Borno, which was reported to have been perpetrated in collaboration
with the British officials in the district.! Indeed, on 26th February,
1962, the Emir of Gwandu moved a motion in the Northern House of
Chiefs:

That this House, agreeing that bribery and corruption
are widely prevalent in all walks of life, recommends that
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Native Authorities should make every effort to trace and
punish offenders with strict impartiality and to educate
public opinion against bribery and corruption.®?

Of course, it was not only Africans that were indicted for corruption
related offences during the colonial era. Lawal asserted that some
colonial officers were implicated in the embezzlement of public
funds.®3 Between 1901 and 1902, three British officers in the colonial
office namely, Captain Gonstedt, Major Hull and Captain MacLachlan,
were accused of embezzling three pounds, 28 pounds and 250
pounds respectively. Lawal further explained that “between 1905
and 1906, a total sum of 942 British pounds was recovered from
officers who were accused of various forms of financial fraud, while
queries involving 640 pounds were yet to be replied.... Up to the
1940s, the colonial office still received serious reports of financial
fraud in the colonial administration system”. Despite the fact that the
first set of acts of corruption was uncovered in 1947, nobody was
charged to Court for alleged corruption until 1966. The only case that
was sent to the Court in Nigeria during this period (1947-1966) was,
“the State versus Odofin Bello.”64

Adducing reasons why the British officers did not include the tackling
of corruption as part of the de-colonisation process, the Governor of
the Eastern Region, Sir Clement John Pleass asserted that “the aim of
the colonial government was not to establish a standard of honesty in
public life. Only time and education can do that. Eventually,
sufficiently honest and enlightened people will be thrown up to
rebuild the prosperity and good governance of the region.”65

Conclusion

Although Nigeria had an unpleasant colonial experience, as
corruption and other social vices were believed to have been
introduced to the Nigerian societies by the colonial authorities, this
chapter reveals that pre-colonial Nigerian societies were not free of
corruption but its impact and scope were not harmful on economic
and social development of Nigerian communities. It must be noted
that in-spite of the enactment of the 1 June 1916 Criminal Code in the
nation’s status book, very little effort was made to fight corruption
during the period under review. The coup of 1975, among other
things, was the first attempt to end corruption in the public service.
General Murtala Mohammed began by declaring his assets and asking
all government officials to follow suit. He instituted a series of probes
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of past leaders. The Federal Assets Investigation Panel of 1975 found
ten of the twelve state military governors in the Gowon regime guilty
of corruption.6é

Second, the monetization of traditional institutions whereby
politicians determine who is the traditional chiefs or not completely
destroyed the cultural and moral values of the pre-colonial Nigerian
societies and in the process, existing checks and balances were
rendered ineffective, thus failed to curb the infractions of those in
positions of authority in the country. The advent of constitutional
systems of government and globalisation appears to have worsened
the challenge of corruption in colonial era and since then, corruption
has remained a dominant political narrative among the military and
civilian leaders as a legitimate means of gaining and sustaining power
in the country.
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CHAPTER 2

ANTI-CORRUPTION IN NIGERIA: 1960-1999

DAVID U. ENWEREMADU

Introduction

The establishment of Nigeria’s Fourth Republic on May 29, 1999, was
accompanied by an unprecedented public interest in the fight against
corruption. This scenario had been made possible by the combined
effects of a changing posture by the international community
favouring a more effective fight against corruption in developing
countries, as well as growing citizen awareness about the negative
effect of corruption for development. Both factors led the Nigerian
government to put in place series of reform measures aimed at
improving public transparency and accountability.! Yet corruption
and anti-corruption, have been part and parcel of Nigeria’s turbulent
history since independence in 1960. Indeed, these issues have been
at the heart of public policy and discourse since the country emerged
from British colonial rule in 1960. Almost all the governments that
ruled Nigeria had condemned this vice, with or without any pressure
from outside, and even went ahead to enunciate several measures to
combat it, including administrative purges of corrupt public servants,
seizure of illicitly acquired assets, establishment of panel of inquiries,
investigation and judicial trials,?2 passage of new anticorruption
laws/legislations,, including laws requiring open declaration of
assets and non-maintenance of overseas bank accounts,3 and
elaborate public enlightenment programmes aimed at encouraging
the citizens to shun corruption.

The question then arises, why did these past efforts not stop
corruption from proliferating up to the year 1999, when democracy
was re-established under the banner of the Fourth Republic? And in
what ways have they influenced the adoption of contemporary anti-
corruption strategies, for instance, the establishments of specialized
anti-corruption agencies like the ICPC? This contribution, which
adopts a historical approach and relies essentially on secondary data
(documentary analysis), presents an overview of general and
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specialized anti-corruption interventions in Nigeria during the
period 1960 to 1999, proceeding through a regime-by-regime
analysis. This is done with a view to highlighting the motivations,
nature and scope of these efforts. The chapter further reveals the
impact and limits inherent in these interventions, reasons why
corruption continues to pose significant challenge to national
development even till today. The chapter is broadly divided into six
sections, including the introductory section which is the first.
Sections two, three, four and five describe anti-corruption efforts
under the various regimes or administrations (First Republic, 1960-
1966; The First Military Interregnum, 1966-1979; The Second
Republic, 1979-1983 and the Second Military Interregnum, 1983-
1999. In each of these sections we will also highlight the scope of anti-
corruption intervention, their impact and limitations. Section six
presents the concluding remarks.

First Republic, 1960-1966

The period 1960-1966, otherwise known as the First Republic, saw a
rising concern with corruption, especially among the bureaucratic
and political elites. This can be seen as a form of continuity with the
past, i.e., immediate pre-independence years, when corruption had
become rife with Nigerians working in the British colonial public
service.4

Grand corruption, or ‘corruption in high places’, involving the
political elites was therefore the first major form of corruption that
raised concerns. This occurred, as leading politicians and their
political parties diverted state funds to finance political activities and,
to a lesser extent, some private consumption. During this period
(1960-1966), award of contracts for public projects, licences and
credits were systematically used to enrich the leading political
parties and their leaders, at both national and regional levels>.
Corrupt practices here were basically aimed at winning and retaining
power, which was, for most of these local actors, a new and difficult
challenge®.

The emergence of the well-known concept of “10%”, which
represented the sum usually received by top officials who were in
charge of awarding public contracts, was an evidence of the grand
corruption that became pronounced during this period. Another
evidence came out of the scandals that rocked the Action Group (AG),
the governing political party in the Western Region, whose
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leadership was indicted for diverting public funds in its bid to win the
1959 elections by a probe in 1962.Although widely seen by many
people as a witch-hunting exercise against the AG leaders, the Coker
Commission of Inquiry of 1962 found that the leading politicians in
the party had created some private companies for the sole purpose of
receiving public funds coming from institutions owned by the
Western Region, such as the National Bank, Western Regional
Development Corporation and the Western Regional Marketing Board,
to mention just a few”.These diverted funds helped the AG to finance
its electoral campaigns. It was estimated that between 1958 and
1960, around 6.5 million pounds had passed from the coffers of these
public institutions into the accounts of the AG.8

The First Republic was also characterised by nepotism, or what
Brownsberger describes as parochial corruption, practices which are
inscribed in the culture of social exchange®. The multi-ethnic nature
of the new state created by the British had given rise to ethnic parties,
and with it, came intense competition for power among the three
leading ethnicities (Hausa, Yoruba and Igbo), which also came to
dominate government at both national and regional levels. The result
was that each of the three dominant political parties (NPC, NCNC and
the AG), controlled by these ethnic groups, pushed for the domination
of the machinery of government by members of these groups. Under
such arrangements, the idea of a meritocratic public service, as was
the case under British colonial civil service, was far-fetched.
Appointments and promotions in the services, especially at the
national level, were simply awarded to tribesmen, or co-
religionists.10

A third form of corruption that became common during this era was
electoral fraud, or ‘rigging’, where the contending actors employed a
combination of violence or voter intimidation and manipulation of
the electoral process to gain electoral advantage and perpetuate
themselves in power. These allowed some of them to announce
themselves winners of elections held in areas where they were
clearly not popular.1!

Although corruption was largely limited to political elites and a few
state institutions during the years, 1960-1966, it was grievous
enough to cause widespread internal discontent. Yet, the Federal
Government headed by Prime Minister Abubakar Tafawa Balewa of
the Northern People’s Congress (NPC), never took any concrete
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measures to check corruption, apart from setting up the Coker
Commission, which itself was widely viewed as a political move to
castrate the AG, which was the official opposition party at the federal
level. For instance, no similar Commission was established at the
centre, or in the other two regions controlled by the Northern
People’s Congress (NPC) and the NCNC, both of which formed the
coalition government at the centre. This poor disposition to anti-
corruption, among other factors, will latter encourage the military to
intervene and terminate the First Republic on January 15, 196612,

The First Military Interregnum, 1966-1979;

Once the military took over power in January 1966, they accused the
fallen civilian politicians of corruption and tribalism, and took some
punitive measures against some of them. These came in form of
dismissal from office and setting up of investigative panels. Upon
seizing power on January 15, 1966. General J.T.Y. Aguiyi-Ironsi, head
of Nigeria’s first military government, announced that “the federal
military government will stamp out corruption and dishonesty in our
public life with ruthless efficiency and restore integrity and self-
respect in our public affairs.”?3 During his short stint in office
(January 15 - July 29, 1966), General Ironsi put in place several
initiatives destined to expose the corruption of the erstwhile civilian
leaders: administrative reforms of government institutions;
investigations into the management of selected federal institutions
such as the Electricity Corporation of Nigeria, Nigerian Railway
Corporation, Lagos City Council and Nigerian Ports Authority. He also
inaugurated some study groups to study certain aspects of public life
and advise the government.14

Even after Ironsi’s death in July 1966, following another coup, some
of his initiatives were continued. In 1967, for instance, one of such
panels investigated and indicted the Premier of the Mid-West Region,
Dennis Osadebey, and 15 other senior officials for diverting public
funds. Mr Osadebey alone had diverted £72,198, between August 12
1963 and January 15 1966. This probes showed that, for the first
republic civilian leaders, possession of public offices is nothing but an
avenue for the massive diversion of public resources to satisfy
individual and group political ambition and private economic need.1>

These early attempts by the military to curb corruption displayed
two very important limitations. The first limitation of these measures

was laid bare by Yahaya, who wrote that:
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Reform programmes which included the removal of the old
politicians as chairmen and board members of statutory
corporations were set into motion. Their places were taken over
by civil servants who consequently took over even as chairmen
of these corporations. Overall the reform programme of the
regime was aimed at eliminating corruption and dishonesty in
public life and so politicians were excluded from participating
in government and public institutions were probed. The
corruption and maladministration of these institutions were
exposed but no conscious attempt to undertake major
structural and operational reorganisation of the service was
undertaken.16

Secondly, corruption, although very widespread during the last phase
of the First Republic, was incomparable with what later took place
under the military, and even successor civil administration of 1979-
1983. In other words, the military administrations and later civilian
regime which took over from the Balewa government (1960-1966)
were both marked by an even higher levels of petty and grand
corruption.

The collapse of the First Republic, on January 15 1966, sparked off a
chain of political crisis which led to a civil war (1967-1970). The war,
according to Osoba, provided an opportunity for the solders to devise
several corrupt means to loot public resources, which had become
increasingly scarce due to the exigencies of war, through:

Misappropriation of salaries and allowances of soldiers killed in
action for several months by their commanders; the gross
inflation of military procurement contracts; the payment of
inflated contract fees several times for the same goods or
services, or none at all; the looting of public and private
properties in occupied territories by both the Nigeria and
Biafran armies...Including the looting of millions of pounds
sterling from the Central Bank, Benin, in 1968, a crime which
both armies blamed on each other.17

The end of the Nigerian civil war in January 1970 coincided with
massive export of petroleum, and with it, multiplication of
opportunities for diverse corrupt practices, including several new
types of corruption. Indeed, massive expansion of petroleum exports

23



ICPC and the War against Corruption in Nigeria

under the regime of General Yakubu Gowon (1966-1975) facilitated
the reconstruction of a country destroyed by a bloody war. But at the
same time also it gave rise to the emergence of more brazing forms of
corruption and criminality. The awards of public contracts and
granting of import licencing permits of all sort, public auctions and
procurements, as well as the management of public institutions
generally became characterised by massive corruption, as evidenced
in the direct transfer of staggering sums from public treasury into
private accounts of members of the ruling military class and their
civilian cronies!8. But such unrestrained behaviour however could
have only one consequence: legitimization of petty corruption among
the lower cadres of public officials and the general public through a
process of imitation. From then onwards, one could easily observe a
generalisation of bribery in the public services, frequent recourse to
extortion by police officers and the customs, as well as various kinds
of malpractices in tax collection. The government of Gowon took no
concrete step to address these challenges, aside his Nine Point
Programme which included a mention of anti-corruption fight. This
programme was only a rhetoric as no significant steps were taken in
the direction of anti-corruption.

Following the overthrow of General Gowon on 29 July 1975, several
investigations (Assets Investigation Panels) were launched at both
the national, as well as the level of the then 12 federating states,
which confirmed that a system of generalized corruption had been
installed under Gowon1°. Many senior officials, including 10 state
governors, out of 12, ministers, permanent secretaries of ministries,
departments and Agencies; Chairman and members of boards of
public corporations, and even thousands of lower level officials were
indicted for corruption or abuse of office, and dismissed from service,
in what was termed the ‘great purge’20. At the same time, huge sums
of money and illicitly acquired properties were seized by the ‘reform
minded’ Murtala Mohammed administration. Thus if petty and grand
corruptions were common during the First Republic, the military
years (1966-75), was characterized by large scale looting of state
assets.

But despite these aggressive anti-corruption posture adopted by
Mohammed, accusations of corruption persisted until 1979, when
civilian rule was reinstated?!. This was explained by two reasons.
First of all, Nigerian military officials found it difficult to resist the
temptation that came with a new found massive oil wealth. Secondly,
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the reformist Murtala Mohammed himself was assassinated six
months after coming to power and his aggressive fight against
corruption was abandoned by his successor, General Olusegun
Obasanjo, before they could be institutionalised. This applied
especially to his Corrupt Practices Decree No. 38 of 1975, which
established the Corrupt Practice Investigation Bureau (CPIB),
Nigeria's first specialized anti-graft agency. The death of this
otherwise promising agency created a major loophole in Nigeria’s
anti-corruption architecture that was only corrected in 2000 with the
birth of ICPC.

Thirdly, Nigeria’s new form of corruption, which Andreski called a
‘institutionalised robbery’?2, is also said to be largely explained by the
absence of political accountability typical of authoritarian military
regimes. Osoba explained this point more clearly:

The government of the First Republic had to observe a minimum
level of formal accountability to their elected legislatures, their
larger public and electorate, if they hoped even to be able to rig
the next election, as they usually did, with a modicum of
credibility. This meant that they had to pay formal attention at
least to the institutional arrangements for ensuring
accountability... By freeing the rulers from these restraints
imposed on them under the principle of accountability, military
rule transformed itself... and subsequently into a kleptocracy. 23

This third argument is however challenged by the
unprecedented level of corruption, experienced between 1979-
1983, under a supposedly civilian democratic regime.

The Second Republic, 1979-1983

If the First Republic was less corrupt than succeeding military
regimes, the scale of grand corruption observed during the Second
Republic (1979-83), despite all the institutions of democratic control
(elected legislatures, opposition parties, etc.), disproved the idea that
civilian regimes are more virtuous.?* Indeed, during the second
Republic, the redistribution of political patronages, now called
‘National Cake’, to members and supporters of the ruling party at the
national level and in the various states, become more or less the
official policy of the federal government headed by the National Party
of Nigeria, NPN.2> For example, at the level of the executive arm of
government, appointment of party loyalists to public positions,
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inflation of the price of public contracts after payment of kick-backs
by contractors and private businessmen, massive frauds in the award
of import licence or import of essential commodities at inflated rate
by the government (notable example being the Presidential Task
Force on Rice), diversion of public assets and transfer of public funds
into private bank accounts within and outside the country, etc., were
widely considered legitimate means of self-enrichment and
important sources of financing political parties.2¢

In the legislatures, both the national parliament, as well as in the state
assemblies, lawmakers regularly received payments, usually
outrageous sums, and public contracts in exchange for supporting
bills sent by the executive. The same lawmakers also orchestrated
their own fraud and grand corruption, involving diversion of funds
through other means. For example, through inflation of salaries and
allowances to legislative aides and constituency offices, some of which
never existed. These, of course, excluded other unreasonable benefits
they granted to themselves: luxurious cars, expensive foreign trips,
among many others.2?

During this era, Nigeria was also challenged by the continuous rise of
all sorts of petty and bureaucratic corruption: extortions,
destructions and alterations of petitions and report of investigations
by the police28; collusion between businessmen and custom officers
to avoid payment of duties and taxes or to facilitate the importation
of contrabands, usually through the falsification of documents?2?;
demand of petty gratifications by low-level officials to render social
services, in such areas as telephone, electricity, water, among others ;
falsification of accounts and official documents in the public services
to defraud the government, leading also to massive loss of public
resources, as seen in the phenomenon of ghost worker.3°

To further underscore the scale of grand corruption and its effect on
the economy, which will later experience a dramatic decline
following a slump in the price of petrol in the international market,
within a space of four years, national debt went from $6.8 billion in
October 1979 to $15 billion by the end of 1983, when the civilian
regime headed by Shehu Shagari was evicted from power following
the return of the military to power. Described as the most corrupt in
the history of Nigeria, by the Political Bureau, a committee that was
established in 1986 by the Babangida military government to advise
on a future constitutional framework for Nigeria3l. The rise in the
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number of nouveaux riches, evidenced in the frequent acquisition of
private jets, overseas properties, luxurious automobiles, among
others, were unprecedented in this era. But so also was rising poverty
among the middle and lower classes. The rise of poverty coincided
with growing incapacity of several public institutions, especially the
state governments, to pay their workers. President Shagari frequent
expressed his worries about the rising cases of corruption but took
no concrete step to curb it. Despite launching what he called an
‘Ethical Revolution’ and the ‘Cost Monitoring Unit’, ostensibly to
check the widespread inflation of the costs of public projects, no
official under the Shagari government was ever charged for
corruption or abuse of office. In the end, popular frustrations towards
the regime, accentuated by the intensification of the economic crisis
and massive corruption, provided justification for a coup d’état which
brought General Muhammadu Buhari to power on December 31,
1983.

The explanation of such high levels of corruption under a democratic
regime with all sorts of constitutional and institutional controls have
often stressed the availability of massive oil wealth, thanks to the
increase in oil prices occasioned by the mini-boom of the 1980-1981
years (as was the case during the immediate past military era - 1967-
1979), as well as the decentralized nature of political structures and
systems in place (multipartism, reinforced by a presidential and
federal system comprising of 19 states) which were said to be
conducive to the rise of corruption32. If a distributive federal system
was a major obstacle to a reign of public accountability33, the nature
of the electoral system was even more pernicious. To a large extent,
it generated a monetization of the polity. As Osoba explained it:

The constitutional provisions governing the formation and
registration of political parties, and election to public offices on
the platform of the registered parties were such that nobody
could hope to be elected to any public office without a huge
financial outlay, which was often several times larger than the
total legitimate remuneration which a successful candidate
could reasonably expect to earn in his or her four year-tenure in
office. Since most members of the Nigerian Political elite were
not known to be motivated by anything but the crudest business
considerations of how to maximise their profit from holding
public offices, it became a matter of urgent necessity for them
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rapidly to recoup the capital outlay on their elections and show
substantial profit on their investment.3#

But yet another explanation, which is perhaps more central, was the
persistence of a political culture which encourages the conception of
the state as an instrument of private accumulation or what Graf3>
described as a “chop oriented party system” and what Richard Joseph
characterises as “prebendalism,”36 all having bearing to the concept
of neo-patrimonialism. Democratic transition without deep and
fundamental reform undertaken by the military couldn’t end,
especially at the national level, a neo-patrimonial system, now
defined by a utilisation of a ‘national clientelist strategy’, as opposed
to a regional one which we saw during the First Republic. The NPN
politicians obviously wanted to avoid the mistake of the First
Republic politicians, who had based their clientelist strategy on a
regional focus, by attempting to expand their patronage to the entire
nation, bearing in mind that the first republic collapse largely as a
result of competition among elites of the major ethno-regional
groups over scarce state resources. In this context, the party had
favoured an inclusive approach based on the incorporation within
the same party of all political notables from the different ethnic
communities, a strategy which was also in line with constitutional
provision (Section 203 (b)) of federal character3’. This strategy was
expected to guarantee an effective, stable and peaceful political
atmosphere for redistribution of the benefits of power. The present
of abundant resources from petroleum exports was expected to
facilitate this phenomenon.

The Second Military Interregnum, 1983-1999

In his maiden address to the nation, General Muhammadu Buhari
explained why the Military had decided to terminate Nigeria’'s Second
Republic:

“While corruption and indiscipline had been associated with our
state of underdevelopment, these twin evils... have attained
unprecedented height over the past four years. The corrupt,
inept and insensitive leadership in the last four years has been
the source of immorality and impropriety in our society... The
last general elections could be anything but free and fair... There
is ample evidence that rigging and thuggery were related to the
resources available to the parties -[why] the military have
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dutifully intervened to save this nation from imminent
collapse.”38

Soon after coming to power, the Buhari-ldiagbon military
government launched a War Against Indiscipline (WAI), which
involved series of drastic, sometimes draconian measures directed at
fighting corruption in the polity and instilling order and discipline
among the citizens, including highly placed government officials.3°
This included the enactment of some decrees, such as the Recovery of
Public Property Decree 1984, which enabled the regime to seize
assets, including cash and landed properties, suspected to have been
corruptly acquired, and the establishment of several ad-hoc courts
and commissions of inquiries which tried several of the leading
politicians of the Second Republic. The implementation of these
measures were, however, widely criticised for ignoring due
processes of law, such as the presumption of innocence until found
guilty, rights to legal representations, fair hearings and respect for
fundamental human rights. Accused persons were often arrested and
detained for several months without trial, and other times, trials were
characterized by secrecy. Similarly, several accused persons bagged
jail terms running into hundreds of years, and even when the
tribunals found some individuals not-guilty they were kept in prison
without explanation.

The descent to tyranny under the Buhari-ldiagbhon administration
raised concerns, even among those who initially supported the anti-
corruption drive of the government. As days went by, many critics of
the regime, including some vocal individuals, especially journalists
and political figures, who spoke against this systematic violation of
human rights and rule of law were harassed, or arrested and detained
by the military government. While many Nigerians wanted to see a
drastic decline in corrupt practices, very few were ready to have it at
the expense of human rights and due process. This atmosphere of
discontent created a fertile ground for a palace-coup, which occurred
on August 27, 1985, 18 months after Buhari came to power. This coup
then ushered in a succession of military dictators, some with integrity
challenges, beginning with General Ibrahim B. Babangida (1985-
1993), which remained in power until May 29, 1999 when democracy
was restored. General Babangida was followed by an interim civilian
Head of State (Ernest Shonekan (August-November, 1993), which
later gave way to Generals Sani Abacha (1993-1998) and Abdusalami
Abubakar (1998-1999).
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The years 1985-1999 saw a re-emergence and spread of petty and
grand corruption, perpetrated by public officials, after a temporal lull.
That lull could be attributed to the aggressive, but unsuccessful
efforts of General Buhari to reconstruct a hegemony that had been
endangered by the criminal activities of its civilian wing. This fact
supports the hypothesis which states that neo-patrimonialism can
co-exist with any type of regime in sub-Saharan Africa.49 The military
government of Ibrahim Babangida is perhaps the best illustration of
this fact. As we have seen, during his 18 months’ sojourn in power,
the Muhammadu Buhari military regime took some aggressive
measures against corruption and the ruling elites which it had just
replaced. But unfortunately his initiatives were all abandoned after
the overthrow of that government on August 27, 1985.

The Babangida regime which followed was marked by, not only a
move towards personalisation of power, but also by the construction
of new and formidable clientelist networks, that embraced all
sections of the Nigerian elite, including top military officers, civil
servants, intellectuals, businessmen and women, traditional and
religious authorities, selected essentially on an individual bases.4! To
accommodate such a diverse group, General Babangida needed to
create several new public institutions (ministries, commissions,
agencies, public enterprises, committees, among others), and
administrative units (states and local governments,*? each with its
own carved-out functions and sometimes unlimited budget. Thus,
between 1985 and 1993, petty and grand corruption were
deliberately tolerated, or even encouraged, as a necessary tool to
facilitate President Babaginda's personal rulership project. At the end,
this resulted in the elevation of corruption to a cardinal principle of
the state. For this regime, corruption, occasionally reinforced by
coercion, was nothing but an instrument for the exercise and
consolidation of power.

While majority of the forms of grand and petty corruption observed
during the preceding regimes continued, new forms of corrupt
practices also emerged. One of the new types of grand corruption
was, for example, the indiscriminate production of the local currency
(the Naira), facilitated by the absolute control of the Central Bank by
General Babangida, a practice which enabled the military
government to buy political support and maintain its vast clientelist
networks.43 This decision however had several negative
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consequences on the economy. First, between 1985 and 1993, the
amount of money in circulation increased from 11.8 billion naira to
100.5 billion naira, resulting in a massive inflation and devaluation of
the Naira.#* The control of the Central Bank also resulted in a frequent
disappearance of public funds from the coffers of the state, the most
celebrated example being the famous $12.4 billion, earned between
1988 and 1993 by the federation, as a result of the dramatic increase
in the price of petrol and which was kept in a special account with the
Central Bank.#> According to an official inquiry commissioned by one
of Babangida’s successors, General Sani Abacha (Pius Okigbo’s Report
of 1994), which was never published, this money, which represented
20 per cent of total earnings from petroleum exports, was wasted on
some dubious and unverifiable projects by the Babangida
government. Some of the projects in question included construction
of new capital at Abuja, peace keeping mission in Liberia, among
others.#¢ The key issue was that the monies were spent with little
control and accountabilities.

Outside the public service, fraud and criminalities also flourished
during the Babangida years. In this regard, one must mention the
rising cases of trade in contraband goods, including drug trafficking,
and export of stolen crude oil (oil bunkering), sometimes with the
complicity of highly places public officials. Indeed, by the end of the
80s, Nigeria had already emerged as leading actor in global trafficking
of heroin from South Asia and cocaine from Latin America. It was
widely rumoured that some highly placed public officials, including
Babangida himself, were implicated in this illicit trade, whose
proceeds were largely laundered through the local banking system.
As for the stealing and illegal export of crude, as Lewis noted, this was
also the domain of top military and civilian officials.4?

Other new forms of grand corruption observed during this era
included the multiples malfeasance and fraud perpetrated under the
cover of the Structural Adjustment Programme (SAP), such as the sale
of choice public enterprises to top members of the regime, their
family or clientelist networks (including sometimes their foreign
friends) at very low prices, and direct transfer of public assets (lands
and buildings) to these same individuals and their allies. Indeed,
according to Lewis the Structural Adjustment Programme:

... furnished state officials with a measure of control over
emerging markets, providing new opportunities for corruption,
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and offering a safety valve for hard-pressed economic elites...
The privatisation process also created a wide circle of
beneficiaries, as well-connected insiders could take advantage
of both equity sales and the divestiture of assets from liquidated
companies...Licensing and regulatory procedures were
thoroughly politicised, and access to foreign exchange was
controlled by the Central Bank. Consequently, financial services
offered recompense for groups deprived of rent-seeking outlets
in the trading sector... [as] the regime steered opportunities to
allies and cronies.*8

Giving this level of corruption, and his personal implication in the act,
it should not be surprising that General Babangida never undertook
any serious anti-corruption project while in office. Indeed, at the start
of his regime, many of the civilian politicians arrested and detained
for corruption by his immediate predecessor were promptly released
and their cases gradually reviewed and abandoned. Their assets
which were confiscated were equally returned to them. This was
made possible by the enactment of the Recovery of Public Property
(Special Military Tribunal Act Cap. 389), Laws of the Federation of
Nigeria 1990. Also relevant here, were: Forfeiture of Assets (Release
of certain forfeited properties etc.) Decree No. 39 of 1992; Forfeiture of
Assets (Release of certain forfeited properties etc.) Decree No. 70 of
1992; Forfeiture of Assets (Release of certain forfeited properties etc.)
Decree No. 24 of 1993; and Forfeiture of Assets (Release of certain
forfeited properties etc.) Decree No. 54 of 1993. Some confiscated
assets were also released by General Abacha who succeeded
Babangida, via the Forfeiture of Assets (Release of certain forfeited
properties etc.) Decree No. 118 of 1993.

General Babangida's own anti-corruption programmes, notably the
Mass Mobilization for Social Justice, Self-Reliance and Economic
Recovery (MAMSER), which sought to re-orientate citizens against
corruption and other social vices; the Code of Conduct Bureau and
Tribunal Act, Cap.56 Laws of the Federation of Nigeria (1990), which
was an attempt to institutionalize existing constitutional codes
regulating the conduct of public officers, as well as the report of the
National Committee on Corruption and Other Economic Crimes in
Nigeria which was inaugurated in 1989 to study why corruption and
economic crimes were proliferating in Nigeria and recommend
measures to address the problem,*® were never faithfully
implemented. By tolerating corruption the way he did, Babangida
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prepared a ground for a more predatory form of corruption under his
Successors.

General Babangida eventually left office on August 27, 1993, amidst
political chaos brought by his decision to annul the results of the
Presidential Election which took place in June of the same year.
However, systemic corruption persisted until the end of military rule
in May 1999, particularly under General Sani Abacha, whose
predatory rule was marked by an even higher level of coercion and
personalisation of power. While the clientele network of Babangida
was considerable, Abacha simply reduced the scope of the state’s
resource redistribution in favour of himself and a very narrow circle
of cronies, relations and supporters. To compensate for the loss of
support from a large number of political elites which resulted, the
regime resorted to greater use of coercion to intimidate its critics and
political opposition, which then facilitated the most brazen diversion
of public funds ever perpetrated by a single individual in the history
of Nigeria. Following investigations launched, after his unexpected
death in June 1999, by his successors (Abubakar - June 1998-May
29,1999; and Obasanjo - May 29, 1999-May 29, 2007), it was
established that Abacha and his family members alone were
responsible for the transfer of at least $5 billion from state coffers
into private bank accounts in Nigeria and overseas.>°

While this looting of public treasury was going on, Abacha was also
launching, rather hypocritically, his own anti-corruption initiatives,
under the title of War Against Corruption and Indiscipline (WACI). In
one of his earliest addresses to the media, he announced that: “the
enthronement of probity in governance shall be one of [our
administration’s] cardinal missions.”>! In another forum, his Deputy,
Lt. General Oladipo Diya, said: “We had pledged at the inception of
this administration that we will be responsible and any allegations of
misconduct as regards public funds from the date of our
inception...will be thoroughly investigated. Any officer, regardless of
his rank, who is found to have in any way misapplied public funds,
will be dealt with.”52

Abacha did actually take some few concrete steps to demonstrate his
anti-corruption credentials. For example, in January 1994, five senior
military officers who served temporarily as military governors in the
early phases of his administration in November 1993, were court
martialled, having been indicted for corruption and abuse of office
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during an official investigation.>3 He equally established several
probe panels, or commissions of inquiry, to probe into the affairs of
certain key institutions, like the Central Bank of Nigeria (CBN),
Nigerian Ports Authority (NPA), and the Judiciary,>* claiming that
“The probing of some of these institutions is not a flash in the pan, but
a deliberate process of purging the public sector of corruption.”>5

Apart from serving to mask his regime’s own intention to loot the
state treasury, Abacha’s anti-corruption project was also defective to
the extent that it was largely directed at curbing fraud and corruption
in the private sector which had risen dramatically in the 1990s, partly
to mimic what was going on in public offices. Until the establishment
of the Economic and Financial Crimes Commission (EFCC) in April
2003, to fight against frauds and financial crimes in all sectors,
Nigeria did not have a dedicated institutional mechanism for dealing
with corruption in the private sector.>¢ This is not to say that the
scope of fraud and corruption in the private sector was less serious,
compared to the public sector. Even though some scholars57 have
asserted that corruption takes place principally through the state
apparatuses because it is through the state that most of the surplus
appropriation and distribution takes place in the African society. The
level of criminality seen in the private sector in the 90s still
demanded for some drastic measures, to clean the sector.

The rise of financial frauds in the banking sector illustrated this point.
During the 90s, bank directors and managers, many of them
prominent politicians, used their positions in the banks to secure
massive loans, and other benefits to themselves and their cronies in
violations of extant regulations. In some cases, they simply diverted
huge sums belonging to their banks, resulting in general financial
distress of the system, collapse of many banks and worsening of the
prevailing economic crisis®8. In 1995, a World Bank study had
estimated that around 60 Nigerian commercial banks, half of the
total, were in distress, having become incapables of meeting their
financial obligations because of massive frauds. In response to the
challenge, Abacha adopted a law known as Failed Banks (Recovery of
Debts and Financial Malpractices in Banks) Decree 1994. The law
aimed to ensure the recovery of huge sums illegally granted as loans
to some individuals and institutions by the bank directors/managers,
including funds diverted by the bank officials themselves; and to
punish all those found culpable.
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Table 2.1: Sums Involved in Bank Fraud in Ni

eria (1989-1999)

Commercial %of Merchants | % of | Total (in
Year | banks (in total Banks (in total | millions

millions of millions of of Naira)

Naira) Naira)
1989 98.2 93.6 6.7 6.4 104.9
1990 788.9 98.1 15.4 1.9 804.2
1991 360.2 92.7 28.3 7.3 388.5
1992 351.9 85.5 59.8 14.5 411.7
1993 1.377.2 97.0 41.9 3.0 1.419.1
1994 2.655.7 78.1 743.7 219 | 3.3994
1995 1.006.3 99.5 5.1 0.5 1.011.4
1996 1.542.9 96.4 57.8 3.6 1.600.7
1997 3.590.3 95.0 187.6 5.0 3.777.9
1998 3.129.2 7.9 67.4 2.1 3.196.5
1999 6.367.7 86.0 1.036.6 14.0 7.404.3

Source: Nigerian Deposit Insurance Corporation, Annual Reports and
Statement of Accounts (1989-2000), cited in Ilorah, P. (2004), Corrupt
Practices: A Nigerian Perspective, Abuja, Sungold Concepts Ltd: p22.

Table 2.2: Financial Losses Attributed to Bank Frauds in Nigeria
(1989-1999)

Commercial Banks | Merchant Banks Total *
Year (in millions of (in millions of (in millions of
Naira) Naira) Naira)
1989 15.3 0.0 15.3
1990 22.4 0.0 22.4
1991 22.5 1.2 26.7
1992 64.8 8.3 73.1
1993 241.0 5.4 246.4
1994 883.6 67.1 950.7
1995 226.4 2.9 229.2
1996 371.1 4.2 375.3
1997 224.5 2.9 227.4
1998 673.5 18.8 692.3
1999 2.713.4 16.7 2.730.1

Source: Nigerian Deposit Insurance Corporation, Annual Reports and
Statement of Accounts (1989-2000), cited in Peter Ilorah, Corrupt
Practices: A Nigerian Perspective, Abuja, Sungold Concepts Ltd., 2004.

p-23.

35




ICPC and the War against Corruption in Nigeria

*These are only cases known to bank authorities, as most cases of
frauds remain undetected. The figures are presented to show the
dramatic rise of the phenomenon understudy.

Indeed, several individuals suspected to have participated in bank
frauds were eventually arrested and arraigned before the special
tribunals established for that purpose in 1994. Many of these
individuals were found guilty of the offences and slammed with long
jail terms. Others were ordered to reimburse various amounts,
representing the sums collected from the coffers of the distressed
banks, while several properties and assets traced to them were
seized>?. Unfortunately, these measures did not lead to a full halt of
the menace. In 1997, the Central Bank of Nigeria (CBN) was forced to
sack 178 bank directors and 75 chairmen for their roles in similar
offences®9. These forms of crime only started to ameliorate
significantly with the establishment of the EFCC by the Obasanjo
civilian administration in 2003.

General Abdusalami Abubakar (June 1998-May 1999), who took over
power after the death of Abacha, also launched his own anti-
corruption campaign immediately upon assuming power. As usual
with Nigerian military dictators, the initiative was largely an
instrument to procure domestic and international legitimacy and
consolidate power, at a time of great political instability and
tension.®! In this regard, massive investigations were launched,
including the Special Investigation Panel, SPI, targeting the late
Abacha and his cronies. Under the cover of SPI and the Forfeiture of
Assets, etc. (Certain Persons) Decree N° 53 of 1999, hundreds of assets,
including landed properties, local and foreign bank accounts, mostly
acquired with funds stolen from public coffers between 1993 and
1998, were identified and some confiscated by the Abubakar
administration.62

But consistent with our general hypothesis that anti-corruption
projects in Nigeria during the years 1960-1999 were more or less a
facade for masking governing elites’ political and economic goals (i.e.
procuring regime legitimacy and looting public treasury), under
General Abubakar (June 1998-May 1999), Abacha’s successor, the
ruling military class perfected schemes to award public contracts to
themselves and their cronies. These practices were more pronounced
in the petroleum sector. It was later revealed, for instance, that the
government had, without any consideration for transparency and
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accountability, issued import licenses to 11 firms (mostly controlled
by senior members of the regime), none of which had any previous
experience in the petroleum sector. These licences were eventually
cancelled by the Obasanjo administration (May 1999-May 2007)
which succeeded the Abubakar regime.63

Following public uproar which characterized the award of the oil
licences, and many other heavily tainted awards, a commission of
inquiry was put in place by the Obasanjo administration immediately
on assumption of office. This Commission revealed several other
massive frauds involved in the management of the Nigerian National
Petroleum Corporation (NNPC),%* leading to the sack of over 50
senior officials in the Corporation for ‘monumental corruption and
brazen disregard for general operating rules.’¢5 In its final report, the
commission indicted several key members of the Abubakar regime
(including Abubakar himself, his deputy, ministers and top military
chiefs, etc.) for what it called ‘flagrant award of contracts and
indiscriminate allocation of foreign exchange’. Their actions, it noted,
had led to a depletion of Nigeria’s external reserves, which contained
about $8 billion at the time Abacha died in June 1998). More than half
of the reserves had been expended on white elephant projects most
of which were done at inflated rate.%6

Giving this economic and political atmosphere, polluted by grand
corruption of military elites and their civilian allies over the 80s and
90s, petty corruption, like extortion and bribery, now to be widely
known as settlement (among law enforcement agents) or sorting (in
educational institutions) among low level officials simply became
legitimate operating mode. Everyone can now demand to be settled,
or to get his « settlement », before rendering official services. In other
words, whether one performs or refuses to perform his or her
legitimate duty, now depended on whether he or she will be ‘settled’.
Effectively, it will appear that by the end of military rule in May 1999,
the military had effectively institutionalized what one may describe
as a «culture of grand and petty corruption » in Nigeria. Tackling this
level of endemic and systemic corruption, therefore, required that
Nigeria should create a more comprehensive, permanent and
effective policy and institutional framework for fighting corruption
and economic crimes.

37



ICPC and the War against Corruption in Nigeria

Concluding Remarks

As have been amply demonstrated here, corruption has been a major
challenge for successive governments and regimes in Nigeria since
independence in 1960. Its extent and reach explain, without doubt,
why the name of the country is today, more or less, synonymous with
corruption. While perception of high and widespread corruption may
be linked to the visibility given to the phenomenon by the local media,
or even the desperate attempts by successive leaders to curb the
menace®’, it is undoubtable that all forms of corruption, petty-grand,
local-international, financial and non-financial, public sector and
private sector, have all existed in the country, in a very serious way
before the arrival of reforms in the Fourth Republic. As one writer
describes it, those days it was clear that: « Nigeria has gotten to a
stage in which it is no longer possible to differentiate between the
armed robbers in our midst and the thieves who pilot the affairs of
government.©8”

One could validly affirm that the transformation of corruption from a
simply wide-spread phenomenon in the 60s, to a situation of endemic
and systemic corruption at the eve of the Fourth Republic, was
responsible for underdevelopment of Nigeria in spite of the immense
potentials of the country. Nigeria is certainly not the only country
which has seen such rapid and significant depletion of national
resources due to corruption. Some have experienced corruption and
still managed to develop. But Nigeria unfortunately experienced a
more destructive form of corruption®®. Even more unfortunately, this
rise and prevalence of destructive corruption in Nigeria was never
confronted with any effective and adequate control measures by
successive Nigerian leaders, military and civilians. Indeed, many of
these leaders were more preoccupied with protecting their personal
interests that the reduction of corruption and development of their
country. Despite internal pressures for reforms, which were
insufficient anyway, these leaders ignored the exigency of an effective
struggle against corruption and where they could not ignore
demands for such a war against corruption, they often found a way of
instrumentalizing it for political purposes. In the end, the launching
of anti-corruption fights in Nigeria, as elsewhere in Africa, in the 70s,
80 and 90s, went hand in hand with the increase in corruption.”0
Médard aptly captures this view when he observed that: “the theme
of corruption is becoming more and more a political resource in
Africa. It is the battle horse of populist opposition. It is the
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justification which the military clings to when they take power
before, most often, sinking in the same troubled waters.””1

Although a global and historical challenge,’? the politicisation or
instrumentalization of anti-corruption projects in the specific case of
Nigeria, occurred in more diverse ways. The first was to assist
unpopular military regimes (1966-1979 and 1984-1999), to build
political legitimacy. Since anti-corruption projects are popular, the
presentation of anti-corruption as policy priority by these regimes,
facilitated the acceptance of these regimes by the majority of the
population. The second dimension of the instrumentalization of the
war against corruption involved the appropriation of anticorruption
projects as a tool of political contestations which can be employed by
the different competing military and civilian elites, or factions within
them, to further their group interests. For instance, one group or
faction may use accusations of corruption to delegitimize a rival
group or faction, thereby positioning itself as a credible alternative.
This kind of struggle for power was most visible under the military
government of Gowon (1966-1975) and the key actors were - top
bureaucrats, nicknamed ‘Super Permanent Secretaries’, and some
military officers who felt having risked their lives to prosecute the
Nigerian civil war, they were entitled to call the shots under the
military government73.

The third case is related to the second, and occurs when a faction or
group of elites employ anti-corruption as a tool to eliminate their
rivals. Most military regimes in Nigeria followed this part, when they
staged coup d’etat against elected civilian governments after accusing
them of corruption and financial mismanagement’4. Fourth, and
finally, anti-corruption projects have also come handy as a tool for
rescuing or rebuilding a collapsing hegemony. A good example is the
Muhammadu Buhari-led military coup which occurred in 1983,
which was staged by senior military officers who were themselves
part and parcel of the civilian regime (Second Republic) they
overthrew. The coup was in part motivated by the need to prevent
another potentially more bloody coup by relatively junior officers
considered hostile to the collapsing hegemony.7>

Our analysis of past anti-corruption programmes in Nigeria offers
some vital lessons to contemporary Nigerian leaders, who have
repeatedly stressed their desire to finally halt the ravaging spread of
corruption in the country. The first lesson is that these leaders must
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learn to avoid ad-hoc and unidirectional approaches in their renewed
fight against corruption. This means that they must realise that, a
more systematic, comprehensive and institutionalized approach,
combining both preventive and enforcement measures, will more
likely produce the desired change. Secondly, they must also
appreciate the need to sustain such measures over a long period of
time, unlike the experiences under the military. Thirdly, and perhaps
more importantly, there is the need to avoid using anti-corruption
programmes as tools for actualizing political projects, such as
eliminating perceive political rivals or enemies. The presence of
multiple permanent and specialised anti-corruption agencies, such as
the ICPC, which boast of independent powers, can be leveraged on to
move the war against corruption forward.
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CHAPTER 3

CONCEPTION AND ESTABLISHMENT OF THE
INDEPENDENT CORRUPT PRACTICES AND OTHER
RELATED OFFENCES COMMISSION

GRACE ORIEOMA AGHA-IBE

Introduction

Corruption is an age old and worldwide phenomenon, a veritable
social problem that has been with virtually all societies throughout
history as a major infraction or even crime. Perhaps, more than most
- or even any other - deviant behaviour or actions, corruption
possesses the singular tendency to permeate and influence human
social interaction, albeit negatively and unwholesomely, leaving in its
trail serious violation of and damage to the social fabric, structure as
well as component units of society.!

During the military era in Nigeria, corruption permeated every
sphere of the society eroding acceptable national, cultural, religious
and moral, belief. It spurred inequality, impeded growth and stunted
investment. Corruption reduced the effectiveness of public
administration to unabashed looting of treasury, shameless creation
of abandoned federal government and white elephant projects,
contract variations without additional value, hospitals turned to
consulting clinics as the “out-of-stock” syndrome became the norm
instead of exception. Universities deviated from being citadels of
learning and character building to breeding grounds for cultism and
other social vices, thereby downgrading the standard of education.
The national wealth popularly known as the national cake, became
the main basis for power struggle and spiritedly sought by those in
government and the governed. It reached a point where corruption
was rightly pronounced as being institutionalized in Nigeria by
Okeke, JC2 and described as a vampire, hunting down cherished
rights.3
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Despite measures put in place by different regimes to tame the
scourge of corruption, it ravaged on and assumed renewed
dimensions to the extent that Nigeria was treated as a pariah state
among the comity of nations and was twice rated the most corrupt
nation in the world.*

It was against this backdrop that the administration of then President
Olusegun Obasanjo on assumption of office in 1999 took a hard
stance on the subject, making combating corruption a cardinal thrust
of his administration by declaring that:

Corruption as the greatest single bane of our society
today, will be tackled head-on at all levels. Corruption
is incipient in all human societies and in most human
activities. But it must not be condoned. This is why
laws are made and enforced to check corruption so that
society would survive and develop in an orderly,
reasonable and predictable way. No society can
achieve anything near its full potential if it allows
corruption to become the full-blown cancer it has
become in Nigeria...5

Acknowledging that the beneficiaries of corruption will fight back
with everything at their disposal, President Obasanjo was
determined to be ‘firm’, deliberate and indiscriminate.t

Conception of the Independent Corrupt Practices and Other
Related Offences Commission (ICPC)

In fulfilment of his campaign promises, as well as the need to fall in
line with the international agitation at the time, a draft Executive Bill
titled, ‘Prohibition and Punishment of Bribery and Other Related
Offences Bill’ was submitted to the National Assembly on 13t July,
1999 barely six weeks of assumption of office.”

The Bill, which was in line with the spirit of the Constitution, was
meant to outlaw all forms of corruption in the public sector,
recommend changes in procedures and processes to curb
susceptibility to corruption in government affairs and give legal
backing for the creation of an independent agency to enforce the law.8
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The draft bill was a harmonized product from existing laws
promulgated to tackle corruption in Nigeria, taking into
consideration the lacuna, deficiency of the previous laws and
emerging global trends. Some of those laws are:

i Investigation of Assets (Public Officers/ and other
Persons) Decree of 1968;

ii. The Corrupt Practices Decree 1975;

i, Public Officers (Special Provisions) Decree 1976;

v. Recovery of Public Property Decree 1984;

v. The Penal Code
vi. The Criminal Code
vii. The failed Banks Recovery and Financial Malpractices Act

No. 18 of 1984 among others?®

The brilliance and uniqueness of the new legislation lie in the
creation of an independent agency with a holistic approach adopted
to fight corruption, guaranteed by her independence and
autonomy.10 The law contains varied provisions to cover offences in
their multidimensional nature which covers not only public
servants,!! but also dealt with corrupt practices occasioned by public
officer,12 private person,13 employees of private companies wholly or
jointly floated by the government or its agency.14

Another feature of the law is the donation of the fiat of the Attorney-
General to officers of the Commission by legislation, to initiate!> and
prosecute cases investigated by the Commission,® making the much
desired prosecution-led investigations possible and the job of the
prosecutor easy. Unlike the previous legislations which had
provisions on corruption dotted across numerous laws, the new law
is a comprehensive piece of legislation devoted to combating
corruption. It is couched in simple language, devoid of technicalities
and complications inherent in the Penal and the Criminal Codes,
largely criticised for being technical and obsolete.1” It also introduced
some innovative provisions such as the admissibility of electronic
evidence,'8 admissibility of evidence of a person who is dead or
cannot be traced,!® protection of information and informer,2% making
the investigation and prosecution of anonymous petitions feasible;
and foreclosed the possibility of pleading custom, as defense for
accepting bribe.21
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The Bill was before the National Assembly for almost a year due to
concerns about certain provisions thought to be in conflict with the
Constitution of the Federal Republic of Nigeria hence, the need for
amendment. One such objection raised, was the unwieldy power of
the Commission to invade the privacy of suspects in the course of
investigation.22 ~ The argument was that it constituted an
infringement on the constitutional right of citizens to privacy in their
homes, correspondences, telephone conversations and telegraphic
communications.2? The National Assembly also amended the portion
of the draft bill that ensured immunity from prosecution of the
President, Vice President, Governors of States and their Deputies
while in office. The legislature found this unwholesome and inserted
a clause that permitted the investigation and prosecution of these key
elected officers while in office?4, and modified the title of the bill.

Establishment of Independent Corrupt Practices and Other
Related Offences Commission (ICPC)

The Bill was eventually passed into law as “The Corrupt Practices and
Other Related Offences Act No. 5 2000” on 13 June 2000, and signed
by President Olusegun Obasanjo on the same day. The Law
established the Independent Corrupt Practices and Other Related
Offences Commission (ICPC) as a corporate body and instituted its
independence, to enforce the provisions of the Act2> The
Commission commenced operations on 29 September 2000 with a
compliment of a full Board comprising a Chairman and twelve
members at FEAP Office, Olusegun Obasanjo Way, Zone 7, Abuja. It
subsequently moved to Plot 802/803 Constitution Avenue, Central
Business District, Abuja, the present Headquarters.

The Corrupt Practices and Other Related Offences Act, 2000,
mandates the Commission to receive and investigate complaints from
members of the public on allegations of corrupt practices and
prosecute offenders. It empowers the Commission to examine
systems and procedures of public bodies and recommend changes in
such processes to reduce susceptibility to corruption. This duty
extends to directing and enforcing the recommendations therefrom
on the culpable agencies. It is also, the responsibility of the
Commission to educate the public, mobilize and enlist public support
in tackling corruption.26

The Commission was created as a formal and primary rallying point
for the country’s concerted effort against corruption hence, adopting
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an integrated approach to tackle the vice, became imperative.
Modelled after the Hong Kong Anti-Corruption Strategy, the
Commission adopts a three-pronged approach of enforcement,
prevention and public enlightenment cum education in combating
corruption. The enforcement strategy encompasses the investigation
and prosecution of acts of conspiracy, aiding, abetting, attempt to
commit offences of corruption and actual commission of these
offences.2’” The underlying principle of enforcement is to deter
further commission of the crime and recovery of proceeds of crime to
underscore the point that crime does not pay. It is also a
demonstration of political will to fight corruption and a weapon to
guard against impunity.

The power to receive and investigate petitions covers oral, written
complaints or information otherwise received. Enweremadu, DU28
opined that the Commission was only restricted to investigate
petitions received from the public. This position cannot stand in the
light of Section 27(3) CPOROA, 2000 which empowers investigation
of persons on suspicion of corruption and Section 5 (1) CPOROA,
2000 which vests officers of the Commission with all the powers and
immunities of the Police and any other Law protecting other Law
Enforcement Agencies. The Commission investigates cases based on
intelligence and information gleaned from electronic, print and social
media, whistleblowers and informants among others. The Supreme
Court further affirmed this position in 2017.2°

Part of the enforcement mandate of the Commission is the
prosecution of petitions investigated by the Commission under the
Corrupt Practices and Other Related Offences Act, 2000 or any other
law prohibiting bribery, corruption and related offences.3? Every
prosecution under the Act is deemed done with the consent of the
Attorney General of the Federation.3! In order to facilitate the speedy
prosecution of corruption cases, the Chief Judge of a State or Federal
Capital Territory is to designate a court or Judge to hear and
determine all cases arising under the Act.32 In practice, designation of
judges to handle cases of corruption exclusively in each state of the
Federation and the Federal Capital Territory as stipulated by the Act
does not occur. Rather judges are selected to handle corruption
related cases in additions to other matters in their daily schedule and
special assignments such as nomination to Election Tribunal, which
frustrates the speedy disposal of corruption cases and defeats the
intendment of the legislation.
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Given this lag, one may be inclined to reflect on why the Commission,
being a Federal Agency has not explored the possibility of initiating
criminal proceedings in Federal High Court in matters relating to the
CPOROA, 2000. Going by the provisions of Sections 26 (2) and 61 (3)
of the Corrupt Practices and Other Related Offences Act, 2000, it is
clear that the High Court of the various States and the High Court of
Federal Capital Territory are empowered to entertain prosecution
under the CPOROA, 2000.33 The question is, does this express
mention of State High Court and High Courts in FCT in the Act, divest
the Federal High Court of jurisdiction over matters in the Corrupt
Practices and Other Related Offences Act, 2000. On the contrary,
Section 251 (3) of the Constitution of the Federal Republic of Nigeria
vests criminal jurisdiction and power in respect of civil causes and
matters set out in Section 251 (1) of the Constitution of the Federal
Republic of Nigeria on the Federal High Court. Therefore, ICPC being
an organ of the Federal Government, prosecuting on behalf of the
Federal Government and enforcing an Act of the National Assembly
can, by the provision of Section 251 (3) initiate prosecution in
matters relating to the CPOROA, 2000 in the Federal High, ceteris
paribus.

In the case of Ruth Aweto Vs. FRN,3¢ one of the issues for
determination by the Supreme Court was whether the Federal High
Court has exclusive jurisdiction over matters on the Corrupt Practices
and Other Related Offences Act, 2000. The Supreme Court held that
taking the provisions of the ICPC Act and co-relating them to Section
251 of the Constitution as (amended), what comes clear is that the
Federal High Court does not have exclusive jurisdiction to deal with
matters on ICPC Act, rather, it shares jurisdiction with the State High
Court or High Court of FCT.

However, it is worthy to note that the Constitution provides for the
generic jurisdiction of courts and not specific jurisdiction in respect
of offences and it is trite law that the law creating an offence spells
out the court that has jurisdiction to try such offence, which certainly
should be in line with the Constitution.3> This lends credence to the
jurisdiction conferred on the State High Courts in respect of the ICPC
cases by Section 26 (2) and 61 (3) of the CPOROA, 2000.3¢

In view of the fact that the Federal High Court has criminal
jurisdiction on issues listed in Section 251 (1) (a) - (r) of the
Constitution, the National Assembly should review the CPOROA,
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2000 to properly situate the jurisdiction of the Federal High Court to
also hear ICPC cases pursuant to Section 252 (2) of the Constitution
of the Federal Republic of Nigeria.

FIG. 3.1

PETITIONS RECEIVED FROM 2001 TO 2019

2500
2000 1934
o
g 1653
D 1595
S 1569
o 1518
~ 1500
c
S
=
=
& . 108 116
"é 1000 9ed008 | 1017
é 77 259
€ 708
= 570
500
415
339418 595 ‘
i o o < n (Vo] ~ o) ()] o — o~ o < mn o ~ o0 [¢)]
o O o o o o O o o — — — — — — — — — —
o O o o o o O o o o O o o o o O o o o
o~ o o o~ o~ o~ o o o~ o~ o o o o~ o~ o o o o~

Years Under Review

Source: ICPC Data

The Bar Chart shows that the Commission received the highest
number of petitions (1934) in 2019, while the least (295) was
received in 2003. Between 2009 and 2011, the Commission
maintained the standard of receiving atleast 1000 petitions in a given
year but it dipped to 708 in 2012 and increased again in 2013,
maintaining a steady rise in number of petitions received.
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FIG. 3.2

NUMBER OF CASES FILED IN COURT AND
NUMBER OF CONVICTIONS SECURED (2001 -
2019)
120
105

100

80
70

62
60

60 57 55

50

42 45
40
27 26 4 05

20 6
10 B 5 12 11

7 7
sEEbE k|
N bk Il
5 & o ® o A
PELFTLESFLS S
@f&f@f@f@f@@%@@’@’@’@@@@@@ﬁ?

B Number of Cases Filed B Number of Convictions Secured

Source: Prosecution Department, ICPC

Figure 2 shows the number of cases filed in Court in the period under
review. The year 2019 recorded the highest number (105) of cases
filed in Court, followed by 2016. The least number of cases filed in
Court i.e. nil was in 2001, which can be attributed to the fact that the
Commission had only begun operations in September, 2000. The
number of convictions vis-a-vis the number of cases filed speaks to
the slow grinding pace of the judicial system. It is also important to
mention that some of the convictions against a particular year are
convictions on cases filed in previous years.

The Commission has recorded about 110 acquittal from 2001 to date,
while about 392 cases are pending in court. The number of acquittals
and cases pending in court is not exact because there is a difference
of 108 cases between the cases filed and the aggregate of acquittals,
convictions and pending cases in court.
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FIG. 3.3: COMPARISON OF CASES FILED IN COURT UNDER THE
DIFFERENT LEADERSHIPS OF THE COMMISSIONS37
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Source: ICPC Annual Reports

Figure 3 is a Pie Chart display of the number of cases filed in Court by
the different administrations of the Commission from inception, the
administration of Hon. Bako/Professor Musa was in acting capacity
for about a year.

The Chart indicates that Barr. Ekpo Nta's administration filed the
highest number of cases in Court during his 6-year tenure, while
Justice Ayoola’s administration had 200 cases filed. During Justice
Akanbi’s administration, 52 cases were filed. It is pertinent to note
that during Justice Akanbi’s administration, the Commission was
disconcerted by legal tussles challenging the constitutionality of the
ICPC Act. Within the period that Hon. Bako and Prof. Musa
(respectively) were at the helm of the Commission’s affairs in 2018,
45 cases were filed in Court. However, the fourth substantive Board
of the Commission, filed 105 cases during the first year of its
existence.

In 2006, the internationally recognized tool of Recovery and

Management of Assets was novel and only developing for the
Commission. Therefore, between 2006 when this tool was launched
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and 2018, the Commission recovered the sum of XN51,
355,139,407.40, comprising cash, funds returned to MDAs, funds

saved through system study interventions and physical assets.

Breakdown of Assets Recoveries, 2006 - 2018

S/NO. | DESCRIPTION OF ITEMS AMOUNT/VALUE (N)
1 Cash (Net Amount) 307,022,694.14
2. Monies restrained due to | 46,690,885,713.26
System Studies/ICPC
Intervention
3. Estimated value of farmlands | 50,000,000.00
4, Estimated value of Plots of | 415,850,000.00
Land
5. Uncompleted Buildings 1,432,000,000.00
6. Completed Buildings 1,632,281,000.00
7. Vehicles 827,100,000.00
Total N51,355,139,407.04

In 2019, funds recovered summed up to ¥81.23 billion.38

Breakdown of Recoveries in 2019

S/NO. | DESCRIPTION OF ITEMS AMOUNT/VALUE ()

1 Cash in Treasury Single | 1,167,000,000.00
Account (TSA)

2. Cash (Other Accounts) 865,000,000.00

3. Cash  (Other  Domiciliary | $1,113,000.00
Account converted @305 per $ | (Naira equivalent =

N339,465000.00)

4, Land, Building & Vehicles 35,011,000,000.00

5. Money restrained on Review of | 41,980,000,000.00
MDAs Personnel Cost
Expenditure

6. Recoveries from Project | 770,000,000.00
tracking

7. Completed Projects on return | 1,097,000,000.00
to site
Total N81,229,465,000.00

Pursuant to her preventive mandate,3® the Commission adopts
Systems Study and Review (SSR) of policies, processes and
procedures of MDAs to detect its susceptibility to corruption with a
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view to facilitate effective measures in blocking leakages. The
Commission also takes on system control and staff integrity checks
using Corruption Risk Assessment (CRA) to identify possible threats
and provide mitigation plan. These aside, corruption monitoring in
MDAs, establishment of ACTUs as the watchdog of the Commission,
Budget implementation monitoring, among others are engaged as
preventive mechanisms. These preventive measures are vital to
building strong institutions and systems that enhance transparency,
make corruption difficult to achieve and throw up or expose
transgressors for punishment. In line with the dictum, prevention is
better than cure, strong preventive policy measures and strategies
have enduring effect on the nation.*0

The policy thrust of the Commission in the execution of the education
and public enlightenment mandate is, multi-dimensional and citizen-
oriented. The education programmes focus on tutoring and
enlightening the masses on the forms, causes and consequences of
corruption as well as their civic responsibility to report corruption.4!
It equally, targets the adult populace for re-orientation, seeks to
inculcate strong moral and anti-corruption values in youths and
infuse integrity, honesty, accountability and communal concern in
the young as the hope of the nation.#2 In drafting the Corrupt
Practices and Other Related Offences Act, 2000, sufficient attention
was given to ordinary citizens, owning the fight against corruption,
nation-wide.

Apart from imposing a lawful duty on citizens to report incidences of
corruption anonymously or otherwise, it also empowers the
Commission to enlist public support in combating corruption, thus
soliciting full participation of all citizens in the crusade against
corruption.

In fulfilling this aspect of its mandate, the Commission has adopted
both traditional and modern instruments of communication to drive
home the fact that corruption is a fatal enemy. Innovations like the
National Anti-Corruption Coalition, Anti-Corruption Clubs in
Secondary schools, Anti-Corruption Vanguards in tertiary
institutions and National Youth Service Corps Community
Development (CDS) Groups are directed toward achieving this
mandate. Also, such programmes as the ICPC Weekly Television
Programme - Corruption Must Go, and public outreach programmes
to Business Management Organisations, Professional Associations,
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CSOs, Community Development Associations, Town Unions, Town
Hall meetings engaging the public through social media platforms are
all targeted at citizens’ enlistment and ethical re-orientation.*3

The Anti-Corruption Academy of Nigeria (ACAN) the training arm of
the Commission, established to train the public, particularly the
public officials on corruption and its negative impacts, is another
means through which the Commission fulfils its education mandate.

Functional Difference Between ICPC and Other Anti-Corruption
Agencies (ACAs)

This discourse will not be complete without highlighting the
functional difference between the Commission and the other Anti-
Corruption Agencies (ACAs). A fundamental fact in the establishment
of the Agencies is that the ACAs were created based on realities of the
effect and impact of the virulent malaise of corruption and economic
crimes on governance in Nigeria, at the time. While the ICPC was
established to combat corruption at the time the nation was
acclaimed the most corrupt country in the world, the Economic and
Financial Crimes (EFCC) Act was promulgated in 2002 to address the
concerns of the Financial Action Task Force (FATF) on weak Anti-
Money Laundering and Combating the Financial Terrorism
(AML/CFT) regime as well as combat Economic and Financial
Crimes.** The two agencies were to complement the efforts of the
Code of Conduct Bureau and Code of Conduct Tribunal (CCB/CCT)
which had been in existence,*> with the underlying concept to
promote and maintain public morality, integrity and accountability in
public service.

The main difference between ICPC, EFCC and CCB is in the scope and
sphere of operation. The ICPC is empowered by the Act, to investigate
and prosecute corruption offences as enshrined in the Corrupt
Practices and Other Related Offences Act, 2000 and other laws
prohibiting corrupt practices.#¢ The Act also endorses the
exploitation of the preventive approach comprising rudiments that
seeks to dislodge entrenched systemic corruption and enthrone
practices and procedures compactible with the efficient and effective
discharge of duties by the public institutions as well as public
enlightenment.#” Thus, ICPC is not only a law enforcement agency,
but also executes a preventive mandate, a responsibility that is
peculiar to the Commission.
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On the other hand, the EFCC, established by the EFCC (Establishment)
Act, 2004 is charged with the responsibility of investigating financial
crimes and also the coordinating agency for the provisions of the
Money Laundering Act, 2004, the Advance fee Fraud and Other
Related Offences Act, 1995; Failed Banks Act 1994 (as amended),
Banks and Other Financial Institutions Act, 1991, Miscellaneous
Offences Act, and any other law or regulation relating to economic
and financial crimes including the criminal code and penal code?s.

The Code of Conduct Bureau and Code of Conduct Tribunal,
establishment and functions were enshrined in 1979 Constitution4?
but were incapacitated until the promulgation of Decree 1 of 1989, to
become operational. This was re-enacted and enshrined in the 1999
constitution. The CCB was mandated to enforce the law, which
prohibits giving and receiving of bribe, abuse of office, operation of
foreign accounts and conflict of personal interest with official duties
on the part of public officers as well as administration of declaration
of assets by public servants.>® The CCT has the responsibility of
adjudicating on all allegations of contravention of the Code of
Conduct and impose penalty as specified in the Constitution.5! The
CCB/CCT deal specifically with the complaints of public and political
office holders while the ICPC focuses on the public servants, public
officials, private persons and employees of private companies wholly
or jointly floated by the government or its agency; EFCC has a wider
sphere as the law is applied to private corporations and individuals,
as well.

The areas of convergence of the functions or overlapping
responsibilities of the two agencies (i.e. ICPC and EFCC) is the
definition of Corruption by the Corrupt Practices and Other Related
Act, 2000 which defines corruption to include bribery, fraud and
other related offences.52 The Economic and Financial Crimes
Establishment Act on the other hand, defines Economic Crime to
include “any form of fraud...embezzlement, bribery, looting and any
form of corrupt practices....”>3 By this definition, the functions in the
highlighted aspects are interwoven. Again, corruption is a predicate
offence for money laundering, terrorism and financial crimes, which
is under the purview of the EFCC. Thus, the EFCC can investigate and
prosecute cases bordering on corrupt practices same with the ICPC
on cases of fraud. This cannot be viewed as a coincidence but
deliberate and the intendment of legislature because the Corrupt
Practices and Other Related Offences Act, 2000 accords recognition
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to other existing laws on corruption and the power of other anti-
Corruption and law enforcement agencies to prosecute offences
committed before or after coming into effect of the Act, under other
the laws which were in force.>* The NPF is also in alignment with the
clarion call to combat corruption.>>

At a national symposium on Corruption and National rebirth,
President Olusegun Obasanjo affirmed that ICPC was not intended to
be the sole organ through which the country hopes to eradicate
corruption in our national life.>¢

It is unfortunate that whenever there is a move to curtail the cost of
governance, the anti-corruption agencies are propped up for a
merger or scrapping. What the proponents of merger/scrapping have
failed to realize is that, it is continual mismanagement of the economy
by most Nigerian administrators and not the existence of several
ACAs in Nigeria that is responsible for the problem of high cost of
governance. Giving in to the recommendation and suggestion of a
merger or scrapping of the anti-corruption agencies would in the
long-run pave way for unscrupulous plundering of the nation’s
resources. Therefore, the author posits that having a single agency to
fight corruption is neither panacea to combat the systemic corruption
in Nigeria nor will it cause a reduction in cost of governance.
Repositioning and institutionalization of agencies are the sure paths
to reduction of the cost of governance.

Borrowing a leaf from other countries like India, China, USA, and
Ghana among others, which have succeeded in combating corruption,
a multi-agency with multi-strategy approach is imperative.5’ Again,
taking cognizance of the peculiar nature of the Nigerian populace and
the impact of corruption in the system, having distinct but
complementary agencies in existence, will provide checks and
balances on the use of power. What is needed is strengthening and
streamlining the anti-graft agencies to perform optimally to curb
corruption.

Challenges

From inception, the Commission has been faced with several
challenges ranging from legal tussles at its tender years,
underfunding, capacity gaps, and judicial lapses to legal constraints,
among others.
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Worthy of specific mention was the case before the Supreme Court
contesting the legitimacy and constitutionality of the Establishment
Act. The legal tussle stemmed from the Commission’s investigation of
a petition alleging fraudulent acquisition of property valued at 8500
Million in Victoria Island, Lagos, involving two Commissioners from
Ondo State as well as conferment of unfair advantage on themselves
and their associates through a spurious deal. In the course of
investigation, the Commissioners were invited to appear before the
Commission with all documents relating to the said purchase, which
they disregarded, and were subsequently declared wanted for failure
to honour the summons and evading arrest. The Commissioners sued
the Commission to Court for infringing on their fundamental human
rights.

In a build-up to the case, the Attorney-General of Ondo State
instituted an action in the Supreme Court against the Attorney-
General of the Federation and 36 others by way of an Originating
Summons challenging the constitutionality of the Corrupt Practices
and Other Related Offences Act, 2000.58 The legal issue for
determination, among others, were:

i. Whether the CPOROA, 2000 is exercisable in Ondo State in
relation to the activities of any person in that state, including
public officers of Government of Ondo State;

ii. Whether the Attorney-General of the Federation or any person
authorised by the Commission can lawfully initiate or authorise
the initiation of any criminal proceedings in any Court of Law in
Ondo in respect of criminal offences created by the CPOROA
2000; and

iii. Whether the National Assembly has the sole power to legislate
to abolish all corrupt practices and abuse of power under
Section 15(5) of the Constitution.

In a lead judgement by M. L. Uwais CJN>? (as he then was) the
Supreme Court held inter-alia: that the powers of the ICPC are co-
extensive with those of the Police under the Police Act, Cap 359 and
do not usurp the power under Section 214 of the Constitution.’® The
Court confirmed the applicability of the CPOROA, 2000 to every
person in Nigeria whether or not a government functionary,
including anybody in Ondo State. The Supreme Court also held that
the National Assembly has the powers to make laws to abolish all
corrupt practices and abuse of powers enshrined in Section 15(5) of
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the Constitution of Federal Republic of Nigeria 1999 as amended.
However, the Court struck out Sections 26(3) and 35 of the CPOROA,
2000, as being unconstitutional and therefore, null and void, while
the rest of the Act was declared valid.®! The activities of the
Commission at this period suffered serious setback as every other
thing was kept in limbo in the face of the life-threatening struggle.

Again in 2003, the Commission was caught up in a face-off with the
then Senate President, Chief Anyim Pius Anyim while investigating
allegations bordering on the use of position to corruptly acquire
some choice properties in Nigeria and abroad levelled against him by
Senator Arthur Nzeribe. The Commission commenced preliminary
investigation of the petition, to identify and establish the owner of the
properties in issue while on the field, the Security detail of the then
Senate President held the team hostage for several hours within the
vicinity of one of the buildings in issue, at Asokoro. It took the
intervention of the Inspector General of Police Rescue Team to secure
the release of the ICPC officers. The Senate President’s objection to
the investigation of his properties was premised on the Commission’s
approach which he claimed was inconsistent with the provisions of
the Act, which provides for non-disclosure of the offences to any
person except the officers of the Commission, or the Attorney-
General of the Federation until the accused has been arrested or
charged to Court.62 He also claimed that the Commission had no
power to enter his house without his consent or a warrant of arrest.
Irked by what was deemed as an affront to members of the National
Assembly and abuse of power by the Commission, the Senate invoked
its power to investigate the conduct of affairs of ICPC in administering
its establishment law on November 19, 2002.63

The Senate fast-tracked the process of the amendment of the ICPC Act
2000 and passed the bill as the “Corrupt Practices and Other Related
Offences Act, 2003 on 26 February, 2003. Disturbed by the brazen
violation of the Constitution, Hon. Bala Kaoje and four others sued the
National Assembly and its Principal Officers on 3r4 March, 2003 at the
Federal High Court before Justice Egbo, | challenging the bill. To
preserve the subject matter in the suit, the Judge issued an order
dated 12t March, 2003 restraining all parties in the suit from taking
further steps in any manner whatsoever on the bill, until final
determination by the court and adjourned the case for definite
hearing on 10t April, 2003.64 However, during the subsistence of the
restraining order, and before the date set for definite hearing, the
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Clerk of the House sent the bill to the President for assent in flagrant
disregard of the Order. The President could not assent to the bill in
the light of the restraining order of 12/03/2003, a position he
communicated to the Senate President vide a letter dated 9th April,
2003.6°

Despite the public outcry and existing Court Order®® stopping the
Senate from passing the bill, the Senate overrode the presidential
veto and the amended ICPC Act was passed into Law on 7t and 8th
May, 2003 by the Senate and House of Representatives, respectively.
The amendment focused on the removal of the Chairman and Board
at that time and vested the power for the appointment of the
Chairman (a serving Judge of the Court of Appeal) on the Chief Justice
of the Federation, on the advice of the National Judicial Council
subject to the confirmation of the Senate. It also divested the
Commission of prosecutorial powers and vested same in the Director
of Public Prosecution (DPP) directed by the Office of the Attorney-
General of the Federation. The “amended Act” also, whittled down
the powers of the Commission and directed investigations of offences
under the Act to be conducted in accordance with the Police Act or
any other Law regulating the obtaining of statement and evidence.6?
The Act was to take effect on 18th May, 2003.

The attempt by the National Assembly to repeal and supplant the
Corrupt Practices and Other Related Offences Act, 2003, was
challenged in the Federal High Court.68 The Court held that the ICPC
Act, 2003 passed on the 7t and 8t of May, 2003 by the defendants
respectively, without the observance of the relevant due process of
law as unconstitutional and void. It further held that the Corrupt
Practices and Other Related Offences Act, 2000 as construed and
validated by the Supreme Court in the case between Attorney-
General of Ondo State and Attorney General of the Federation (2000),
is the valid law on Corrupt Practices and Other Related Offences. The
CPOROA, 2003 was declared null and void ab-initio.

Unfortunately, notwithstanding the decisions of the Court on the
validity of the CPOROA, 2000, the Anti-Corruption Act, 2003 found its
way into the Laws of the Federal Republic of Nigeria, 2004, hence, the
Commission has been inundated with litigations on the subsistence
or otherwise of the Corrupt Practices and Other Related Offences Act,
No.52000.%° The same issue came up again before the Supreme Court
in 2017 and in a unanimous judgement dismissing the appeal, the
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apex court held that the Corrupt Practices and Other Related Offences
Act, 2000 is the valid and extant Law.”0

In disregard to the judgement of the Apex Court on the validity of the
CPOROA, 2000 and its applicability in every state and person in
Nigeria, some States like Rivers and Ekiti’! have obtained court
injunctions ousting the power of the Commission to investigate their
state governments. In the case of Rivers State, the Attorney-General
of the State instituted an action against the Speaker, Rivers State
House of Assembly and 36 others?2 before Hon. Justice P. N. C.
Agumagu at High Court of Rivers State, Port Harcourt on Friday, 16th
day of February, 2007

The Claimant, contended that pursuant to the provision of Sections
120, 121, 125, 128 and 129 of the 1999 Constitution of the Federal
Republic of Nigeria, the control of Rivers State public funds is vested
in the House of Assembly of Rivers State and that appropriation of the
fund has to be in accordance with an appropriation bill presented to
the House of Assembly.”3 He also contended that the Auditor-General
for Rivers State is vested with the power to audit the accounts of
funds appropriated by the Rivers State House of Assembly, and under
a duty to lay the report before the State House of Assembly.”* He
further claimed that the powers to investigate the financial affairs of
Rivers State Government, expose corruption, inefficiency or waste
lies with the National Assembly?> and that it will amount to an
unconstitutional act and usurpation of power of the House of
Assembly for the EFCC or ICPC to be allowed to investigate Rivers
State accounts. These claims and prayers of the Applicant were
upheld by the Court.

It is pertinent to observe that in making that decision, no distinction
was drawn between the power of the House of Assembly in Section
128 of the Constitution to investigate the financial affairs of the State
and expose corruption as an oversight and administrative function
and the statutory power of the Commission to investigate and
prosecute cases of corruption as a criminal matter.

Taking a clue from the Attorney General of Rivers State Vs. the
Speaker, Rivers State & 36 others, the Chairman, Rivers State Local
Government Council on behalf of the twenty three (23) Local
Government Councils in Rivers State took out a suit against the EFCC
and 15 other, (the Commission inclusive) in 2012 at the Federal High
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Court in Port Harcourt.”’¢ The motive of the Plaintiff was to stop the
EFCC and ICPC from investigating the financial affairs of the plaintiffs
for the purpose of exposing corruption, inefficiency in the
management or control of the funds by the Local Government
Councils. It also sought similar relief granted by the Court in AG
Rivers State Vs. The Speaker, Rivers State House of Assembly & 36
others’?, relying heavily on the judgement of the Court and the fact
that the judgement has not been vacated therefore presumed valid.
Hon. Justice T. Abubakar in dismissing the claim of the plaintiff held
that the Supreme Court sufficiently resolved the issues raised, in the
case of AG. Ondo State Vs. AG. Of the Federation and 36 others, in
which the AG. Rivers State appeared as 32 Defendant before the
Supreme Court. He concluded that allowing the suit was tantamount
to giving the plaintiff the opportunity to re-litigate issues resolved by
the Supreme Court, the preliminary objection was therefore upheld.”8

Currently, there is a pending suit before the Federal High Court 2, Uyo
at the instance of Akwa Ibom State Government, challenging the
powers of the Commission, EFCC and the Nigeria Police Force to
investigate as well as seeking an interpretation of the provisions of
Sections 121,122,123,124,125 and 128 of the 1999 constitution of
the Federal Republic of Nigeria..”? The preliminary objection in the
case was overruled by the Court, hence the case is in progress.

Conscious effort has been made by the Commission to enlighten the
public on this, especially lawyers who use this as a ploy to slow down
the speed of prosecution of cases in Court through a newspaper
publication on the subject.8 The Commission has also filed an appeal
to challenge the High Court judgement given in favour of Rivers State
Government to preclude the Commission from carrying out its
constitutional duty8!?

Delay in the prosecution of cases in court is another challenge the
Commission faces. The slow and grinding pace of the judicial process
has seen majority of ICPC cases lasting an average of five (5) years
before final determination. The Commission has about 392 cases
pending in the various Courts across the Federation.82 Although, the
Administration of Criminal Justice Act, 201583 has addressed some of
the concerns of ICPC, given the subsistence of Section 396(1) - (6) of
the Administration of the Criminal Justice Act, in the wake of the
recent pronouncement of the Supreme Court in the celebrated Orji
Uzor Kalu’s case which nullified Section 369 (7) of the Act, the non-
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adherence to the provisions of Section 61 (3) of the CPOROA, 2000, is
still a problem. The Commission was already basking in the euphoria
of the relief provided by Section 396 (7) of the Administration of
Criminal Justice Act, 2015 which gave dispensation to a High Court
Judge elevated to the Court of Appeal to conclude part-heard criminal
matter at the High Court, till the recent decision of the Supreme Court
in the celebrated Orji Uzor Kalu’s case.84

In that case, the Appellant challenged the competence of M. B. Idris
JCA to continue to sit and conclude a part-heard matter pending
before the Federal high court, Lagos having been elevated and sworn
in as a Justice of the Court of Appeal pursuant to Section 290 (1) of
the 1999 Constitution of the Federal Republic of Nigeria. In a lead
judgement by Ejembi Eko, JSC on Friday 8t May 2020, the Supreme
Court held that the fiat issued by the President of the Court of Appeal
to Hon. Justice M.B. Idris, Justice Court of Appeal to proceed to the
Federal High Court, Lagos and conclude the part-heard criminal case,
notwithstanding the fact that the Honourable Justice M.B. Idris JCA
upon his elevation to the Court of Appeal had ceased not only to be a
Judge of the Federal High Court but also to have and exercise the
power and jurisdiction of the Federal high court is ultra vires Section
1 (2) (a) and 19 (3) & (4) of the Federal high court, same being an
outright usurpation of the office and powers of the Chief Judge of the
Federal High Court; hence the Fiat was declared a nullity. The
Supreme Court also held that Section 396 (7) of the Administration
of criminal Justice Act 2015, contradicts and challenges the letter and
spirit of Section 290 (1) of the Constitution and to that extent
inconsistent with the Constitution and was declared void to the
extent of its inconsistency. The appeal was allowed and the matter
remitted to the Chief Judge of the federal High Court for re-
assignment to another Judge of the Federal High court to start de
novo.

This brings the Commission back to an inopportune position of
having all part- heard matters on corruption assigned to another
judge to start de novo, upon the elevation of the judge to the Court of
Appeal.

The Commission is also plagued by inadequate manpower. Upon
inauguration, the Commission lacked the requisite staff numerical
strength and competence for immediate take off and considering the
herculean task she faced, there was need for foundation staff to set
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up the Commission before recruitment. Support staff were seconded
from different MDAs such as Office of the Secretary to the
Government of the Federation, Office of the Head of Service of the
Federation, Office of Accountant-General of the Federation, Ministry
of Justice, Nigerian Television Authority (NTA), Nigeria Police Force
(NPF), Department of State Service and some administrative staff
from the defunct Petroleum Trust Fund (PTF) to set up the
Commission.

In 2002, a recruitment exercise was conducted and eighty (80)
pioneer staff were employed to beef up the activities of the
Commission. Thereafter, the Commission has conducted three (3)
other major recruitments in the twenty years of its existence. As at
the time of this publication, the Commission parades about 758
personnel®s, for a population of about 200 million86, this number is
grossly inadequate to cover the Commission’s activities in the
existing 15 State Offices and the Headquarters talk less of 36 states of
the Federation and the Federal Capital territory. Inappropriate mix of
staff competences also affects the performance of the Commission.
The Commission requires a large number of lawyers, accountants,
forensic experts, criminologists, investigators than general
administrative staff.8”

The assertion that the Commission’s operational inefficiency is
rooted in the perennial inadequate funding cannot be brushed aside.
Combating corruption is capital intensive; thus, the national
“envelope” budgeting system has failed to address the peculiar needs
of the Commission. The chronic underfunding of the Commission has
adversely affected the capacity of the Commission to procure high-
tech equipment and other operational logistics for effective fight
against corruption such as forensic laboratory equipment,
specialised ICT equipment, surveillance tools specialised operational
vehicles, Safe houses, Suspects Processing facilities of international
standard, e- Operations Room, offices in 36 States of the Federation,
and functional e-library.

The Commission also faces constraints occasioned by certain
provisions of its Establishment Act. The Act provides that the
composition shall consist of the Chairman and twelve (12) other
members, two of whom shall come from each of the six geo-political
zones.88 Thirteen (13) members, inclusive of the Chairman, is rather
enormous and unwieldy for effective performance and management
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of government resources particularly, considering the executive
nature of the appointments. It has also been noted with concern that
some of the penalties prescribed in the CPOROA, 2000, are not
weighty which defeats the purpose of punitive sanction of deterrence
within the Criminal Justice System and weakens the effectiveness of
the fight against corruption. Some of the fines®® in the Act are
ridiculous compared to the monumental corruption in the country
and its crippling effect and is not reflective of the Naira value.?® Again,
certain provisions of the Act apply strictly to persons employed in the
public service thus excluding public officers as defined by the Act.1
Also, the interpretation of certain words and phrases in the
interpretation section of the Act are too limited and ought to be
reconsidered.

Furthermore, on the prosecution of offences under the CPOROA,
2000, the Act does not provide the Commission with options on
which court to initiate proceedings when it becomes difficult or
impossible to exercise prosecutorial powers in instances of
insecurity, breakdown of civil and cases involving high-profile
individuals.??

Achievements?3

Despite the challenges encountered by the Commission at inception,
it has maintained persistent progress in the fight against corruption.
Since her establishment, the Commission in line with her mission to
rid Nigeria of corruption through lawful enforcement and preventive
measures, has recorded modest achievements based on her
mandates of enforcement, prevention, citizen engagement and
ethical re-orientation.

In executing the preventive mandate, the Commission has recorded
tremendous progress in the area of prevention using System Study,
Corruption Risk Assessment, Ethics Compliance Score Card, Budget
Implementation monitoring among others. Some of the ground-
breaking achievements recorded by the Commission within the
period under review (2000 - 2019) are the establishment of more
than 524 ACTUs in MDAs to serve as the watchdog of the Commission
and replicate the functions of the Commission with the exception of
prosecution. The deployment of Corruption Risk Assessors to the
Nigeria Port Authority in 2013, International Airports (Murtala
Mohammed and Nnamdi Azikiwe International Airports) in Lagos
and Abuja respectively is proof of the Commission’s progress in this
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area. Interestingly, the above-mentioned Corruption Risk
Assessment was declared by the United Nations Global Compacts
Public 2015 as one of the best anti-corruption creativity of the year.?4
Also, the Commission has deployed Corruption Risk Assessors over
the e-governance system covering Government Integrated Financial
Management Information System (GIFMIS), Integrated Personnel
and Payroll Information System (IPPIS), the Treasury Single Account
(TSA) and the Remita Platform, which serve as a major switch for
electronic-related payments by the Treasury, and this revealed the
vulnerabilities in the system for reform. In recognition of President
Muhammadu Buhari’s role as African Union Anti-Corruption
Champion, the Commission in 2018, organized a Corruption Risk
Assessment training for Heads of Anti-Corruption Agencies in African
Union (AU) member states, through her training arm, the Anti-
Corruption Academy of Nigeria (ACAN) and successfully trained
more than sixty (60) CRA Assessors, courtesy of UNDP and UNODC.

As part of the preventive mandate, the pilot scheme for Ethics,
Compliance and Integrity Scorecard Analysis, another form of risk
vulnerability tool, was deployed by the Commission in 280 MDAs in
2019. This is a rating mechanism, which uses the key performance
indicators to assess the system, focusing on three (3) key parameters:
management culture and structure, financial management systems
and administrative systems.?>

In the area of enforcement, the Commission has filed over 759 cases
in Court and secured about 149 convictions. It is important to
mention that out of the cases filed and convictions secured, 2019
records the highest i.e. number of cases filed (105) and convictions
secured (25). Upon adoption of the strategy of asset recovery as a tool
of enforcement in 2006, the Commission has maintained a steady
course of improvement. Assets recovered from 2006 to 2018 are
valued at about N51, 355,139,407.40% comprising cash, physical
assets, funds returned to MDAs among others.

In 2019, the Commission withessed an increase in its activities
following the inauguration of a new board in February. The
Commission introduced the Constituency and Executive Projects
Tracking Group (CEPTG) initiative which is grassroots oriented. The
Group was constituted to track Zonal Intervention Projects (ZIPs)
from 2015 - 2018. 424 projects in 12 states spread across the six geo-
political zones has been tracked. This led to the recovery of about N2
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billion in diverted assets and recorded return of over 200 contractors
to abandoned sites across the nation. The Commission under this
dispensation, has recovered the sum of N81.23 billion®7 consisting
physical assets, money restrained on review of MDAs personnel cost,
recoveries from project tracking and completed projects on different
parts of the country. It is instructive to point out that about one-half
of the funds recovered in 2019 came from money restrained on
review of MDAs Personnel Cost Expenditure.

The Commission has also constituted a new team, Illicit Financial
Flows Team (IFFT), in response to a call to action by African Union to
track and stop illicit financial flows. This positioned the ICPC to be
designated as additional focal point under AU Convention on
prevention of corruption as well as the Secretariat of the Inter-
Agency Committee on the Implementation of Thabo Mbeki Report on
[llicit Financial Flows from Africa. In this regard, the Commission is
bringing her expertise to bear in the development of a Common
African Position on Asset Recovery, an initiative birthed by Former
President Thabo Mbeki.?8

In line with its education and enlightenment mandate, the
Commission has driven the crusade against corruption deeper to the
grassroots through the enlistment of National Youth Service Corps
members into the Anti-Corruption CDS group, establishment of Anti-
Corruption Clubs in secondary schools, Student Anti-Corruption
Vanguard in Higher Institutions of learning as well as partnering with
Non-Governmental Organizations through the National Anti-
Corruption Coalition. To further enhance youth education and
mobilization, the Commission developed and infused the National
Values Curriculum in subjects at the Basic, Post Basic and Colleges of
Education nationwide, effective 2008. Civic education, one of the
carrier subjects is compulsory in the Primary and Secondary Schools
in Nigeria. The Commission also targeted Professional Associations
(PAs), Business Management Organizations (BMO), Religious
Leaders, and Traditional Rulers in its citizens’ engagement
programmes. The Commission has created increased awareness
about corruption through its sensitization programmes and braced
up the citizens to own the fight against corruption.

Through the training and research arm of the ICPC, the Anti-
Corruption Academy of Nigeria (ACAN), Keffi, the Commission

commenced the engagement of the public sector in capacity building
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of personnel in the three tiers of government, to tackle corruption in
their respective sector.

At the State level, ACAN has organised State Anti-Corruption Summit
for Abia, Akwa-Ibom, Bayelsa, Cross River, Bauchi, Ebonyi, Plateau
States, among others; while capacities for local government officials
have been built in FCT, Akwa Ibom, Bauchi, and Ebonyi states. The
Academy has also built competencies on agency focused ethics and
Integrity modules for agencies such as, Universal Basic Education
Commission, Nigeria Institute of Mining and Geoscience, National
Broadcasting Commission, among others.

Apart from training, ACAN has also delved into research projects on
vexatious issues such as Vote Buying, with policy recommendations
forwarded to the government, in line with the conviction that
corruption can be controlled through the formulation of knowledge-
driven policies.?® Accordingly, the Academy has also conducted
Corruption Awareness attitude and Susceptibility (CAAS) survey on
students in 39 Tertiary Institutions in 2019, to measure the impact of
anti-corruption interventions in tertiary institution to support the
recommendation for the introduction of General Studies in anti-
corruption in tertiary institutions.100

Recommendations

The achievements recorded by the Commission within the period
under review, though can be qualified as modest in the light of the
prevailing circumstance, yet has given the Commission visibility. The
approach adopted by the Commission in combating corruption is
encompassing and if sustained, will go a long way to diminish
corruption.

Moving forward, the following recommendations are proffered to
catapult the Commission to the desired height:

i. The Commission should concentrate on building
institutions and systems that enhance transparency and
make corruption difficult to achieve through conducting
system studies review. The effort of the Commission in
this regard is commendable particularly in the system
studies of different MDAs and its recent feat in the CEPTG
initiative. Using the gravity and frequency of complaint
received, the Commission should set up teams to review
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ii.

iil.

iv.

Vi.

the policies and systems of such MDAs, and make
recommendations to the government where appropriate.

The preventive aspect of the Commission’s mandate
should not be limited to studying existing systems with a
view to identifying their susceptibility, but should also be
deployed to emerging scenarios to prevent the
exploitation of embezzlement and plug any opportunity
for corrupt practices. Emergency procurement is an area
that is prone to corruption, in such situation, the
Commission should be involved in the planning and
execution in order to monitor and track releases and
disbursement of funds to ensure proper execution.

Asset recovery and management, as an emerging trend in
the fight against corruption has proved beneficial to the
nation. Consolidation of these achievements by passing the
Proceeds of Crime Bill, will not only ensure the efficient
utilization of the funds but also protect the anti-corruption
effort of the Commission and other Anti-Corruption
agencies from ending in a virtual circle.

Understanding that the judiciary is overburdened with
corruption cases in addition to the regular caseload
assigned to them, creation of Special Courts for corruption
and financial crime cases will lighten this burden and
accelerate disposal of cases in court.101

Apart from the above, training of the designated judges on
the emerging strategies in the fight against corruption and
the law generally, such as forfeiture, plea bargaining,
electronic evidence among others, will enhance
productivity. Experience has shown that most suspects on
court bail jump bail due to imperfection of bail conditions
and profiling of the surety, hence, training the designated
Court Registrars is important to curb the incidence.

The chronic underfunding of the Commission has
adversely affected her ability to close capacity gaps and
procure the necessary tools to effectively achieve her
mandate. Drawing a certain percentage from the
consolidated revenue will not only enhance productivity
but will further enhance its independence. In addition to
the above, the Commission should be given at least 10% of
asset recovered as a source of additional funding, to be
applied to core operational activities.
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vii. A comprehensive review of the Corrupt Practices and
Other Related Offences Act, 2000 is equally recommended
to grant jurisdiction to the Federal High Court to
adjudicate on cases of corruption as well as review of
penalties/punishments in the Act to be more stringent, to
serve as deterrence to offenders. It is also recommended
that the sections of the Law declared null and void by the
Supreme Court be expunged and proper adjustment and
re-alignment of the numbering in the Act effected.

viii.  Inter-agency collaboration is critical to the success in the
fight against corruption therefore, information sharing
among Anti-Corruption Agencies and access to databases
with information on targets, will create synergy and
enhance performance of the ACAs.

Conclusion

The Independent Corrupt Practices and Other Related Offences
Commission (ICPC) remains the foremost anti-corruption agency in
the fight against corruption in Nigeria. Arguably, the ICPC in spite of
her shortcomings has successfully brought the issue of anti-
corruption like never before to the front burner of public domain and
discourse through her remarkable public enlightenment and citizen
engagement initiatives as well as blockage of corruption leakages in
Ministries, Departments and Agencies. This has registered or created
the impression that nobody or institution is above the Law as the
ICPC is watching and represents a psychological and symbolic
victory.

With the benefit of hindsight, the Commission has discovered that
prosecution and punishment alone (as a deterrent measure) is not
sufficient to win the war against corruption and that an ounce of
prevention is better than a tonne of remedy.102 This is because, not
only is it a costly process, but for every offender apprehended, tried
and convicted, there are several others who go undetected either
because they are presumably smart or those who are aware choose
not to report to the appropriate authorities. Dissimilar to the above,
the preventive strategy targets fortification of institutions to prevent
the occurrence of corrupt practices and where it does occur, the
system makes detection easy. Going by the primordial nuances of an
average Nigerian, the focus is on enforcement at the expense of
prevention, and the success of the Commission is hinged on the
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number of convictions gained, relegating other ground breaking
achievements to the background.

Needless to say, the three core responsibilities of ICPC - enforcement,
prevention, citizen engagement and ethical re-orientation are
important and it is believed that an inter-play of these three
mechanisms will go a long way to curb corruption in Nigeria.
However, prominence should be given to prevention, which aims to
build strong institutions with lasting effects and also serve as a tool
for enforcement. Taking in the achievements of the Commission from
inception to date, it is apparent the Commission has not lost the
enthusiasm to succeed and will definitely soar, if given the wings to
fly.
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CHAPTER 4

IMPLEMENTING THE SPECIALISED POWERS AND
COMPETENCIES TO OVERCOME CORRUPTION

AKEEM LAWAL

Introduction

The advent of combating corruption as a social malaise with
economic and political implications dates back to before the present
period. A retrospective glance at Nigeria’s historical development
will reveal that incidents and events reminiscent of corruption and
perhaps behaviour similar in manifestation to modern variants of
corrupt or largely immoral practices,! were issues of concern at both
the political and economic strata of governance and the society which
eventually warranted some measures of enforcement and judicial
interventions. Common generalisations have always affirmed that
corruption is as old as humanity,? while religious assertions support
and validate corruption as a practice that was even prevalent in times
we often now regard as pristine in terms of human desires and
wants.3

Past and Contemporary Efforts against Corruption

Before former President Olusegun Obasanjo’s administration,
previous administrations made feeble and ultimately ineffectual
attempts to address corruption through policies and laws that only
scratched the surface of the problem. It was the Obasanjo
Administration that gave fillip to the fight by introducing the Corrupt
Practices and Other Related Offences Act, 2000 (ICPC Act, 2000)
which is aimed at prohibiting and punishing bribery, corruption and
related offences through the Independent Corrupt Practices and
Other Related Offences Commission (ICPC). In 2004, the Economic
and Financial Crimes Commission was established with the objective
of combating economic and financial crimes such as money
laundering, oil pipeline vandalism, advance fee fraud (419),
terrorism financing, banking and insurance frauds etc. Some of the
laws and policies directed at solving the phenomenon of corruption
before the coming of ICPC Act, 2000 included the Criminal Code,
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Penal Code and Code of Conduct for Public Officers (as contained in
the 1979 and 1999 Constitutions of Nigeria).*

The efforts of President Obasanjo’s administration against corruption
were propelled by both internal and external factors. Internally,
corruption posed political and moral challenges to the development
of the nation and externally, the seeming resolve of other nations,
encouraged by Bretton Woods institutions and Organisation for
Economic Co-operation and Development (OECD) countries, to stop
economic relations with Nigeria unless a political resolve was made
to institute a serious legal regime to tackle corruption. At that period,
Nigeria was already a pariah nation, her people were being meted
‘degrading and inhuman treatments’ by foreign countries for coming
from a country perceived as the most corrupt in the world.>

Unlike the past, there is now greater traction and impetus against
corruption in Nigeria. Though some may disagree, but the impunity
with which corruption was previously perpetrated in the country has
reduced through the activities of ICPC and EFCC, as well as efforts and
policy focus of other integrity institutions like the Bureau for Public
Procurement (BPP), Nigerian Financial Intelligence Unit (NFIU),
Office of the Auditor-General of the Federation (OAuGF), Office of the
Accountant-General of the Federation (OAGF), Bureau for Public
Service Reforms, SERVICOM, Nigerian Extractive Industries
Transparency Initiatives (NEITI), Technical Unit on Governance and
Anti-Corruption Reforms (TUGAR) etc. The policy direction of
government as being implemented by these agencies is not only
focused on investigating and sanctioning the corrupt, but also aimed
at effecting re-orientation of the people, building ethical capacity for
integrity, improving service processes, regulating procurements,
enhancing systems and procedure of government for effectiveness,
encouraging atmosphere of transparency and accountability,
monitoring illicit or suspicious financial transactions. The
introduction of automated payment processes: GIFMIS and IPPIS is
saving public funds hitherto lost to corrupt contractors and salaries
spirited by ‘ghost workers’. It is hoped that the recent introduction of
a national Whistle-blowing Policy which has led to the discoveries
and recoveries of stolen public funds from serving and retired public
officers will encourage the public to further assist in the fight against
corruption.
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Corruption not being a national or local problem peculiar to any race
or groups of countries in some particular regions of the world,
needless to say, has become an issue for global conversations and
actions often made imperative as a reaction to its destructive effects
on overall developmental objectives, economies, growth of nations
and their citizens. Its international nature has led to the emergence
of various international instruments and protocol aimed at providing
comprehensive adaptable strategies in dealing with corruption and
associated crime. Most of the instruments target at prescribing best
practices for countries that are signatories to them and such
countries are encouraged to fashion out domestic legislation on
corruption that will align with the practices recommended as
standards to effectively combat corruption by way of either
enforcement or prevention.

It begs emphasis to note that, may be except for the Corrupt Practices
Decree No. 38 of 1975, which established the Corrupt Practices
Investigation Bureau, the Corrupt Practices and Other Related
Offences Act, 2000 (ICPC Act) was the first of its kind law legislated
to fight corruption in Nigeria. Not only did it birth the legal and
institutional framework to address frontally the problem of
corruption in the country, other global, regional and indeed sub-
regional conventions were later to its emergence in time. This
assertion is not unmindful that the United Nations had earlier before
the 1990s confirmed interest in dealing with corruption leading to
the adoption of a Declaration against Corruption and Bribery® and
ultimately in the eventual adoption of the United Nations Convention
against Corruption (UNCAC) in 2003.7 Interestingly, however, the
ICPC Act, which was to be shortly followed by a sister enactment, the
Economic and Financial Crimes (Establishment) Act, 2004 (EFCC Act)
(as amended) in its provisions, largely and prospectively conforms to
the essential requirements prescribed by those global instruments.

Appreciating the intricacies and dimensions of corruption is the basis
upon which it has more or less become a standard among countries
to have specialised agencies as prescribed by UNCAC with personnel
and competencies distinct from regular and traditional police forces
to enable focused, strategic and systematised tackling contemporary
forms of corruption. These include embezzlement of public funds,
obstruction of justice, concealment, conversion, misappropriation,
acceptance of undue advantage by foreign and international officials,
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trading in influence, money laundering, and concealment of illicit
assets.8

Corruption also presents as influence peddling, abuse of power,
acceptance of improper gift, manipulation of regulations, rent
seeking, maladministration, illegal campaign fund. The common
decimal to all these practices is that most, if not all, aim mainly at
public officials benefitting from public office for personal gain’.? Itis
no argument to deny the existence of corruption in the private sector
of economies and even among ordinary private individuals as
recognition of that fact has made Transparency International to
define corruption as “abuse of entrusted power for private gain”.10

The TI's meaning is a significant deviation from World Bank’s
definition of corruption as the abuse of public office for private gain,
which understandably does not reflect on the major role of private
sector as supply side of corruption. 1! This is because the bank’s
approach to fighting corruption is connected with the issue of good
governance and accountability!2. UNCAC has reasonably set liability
for private persons as they are covered within the definition of public
officials to mean ‘any person who performs a public function or
provide a public service’ as defined within the domestic legislation of
a state party.13

Fighting Corruption: International Legal Regime and Protocol
The adoption of the United Nations Convention against Corruption in
2003 was a complement to the initial steps by the United Nations to
address the corruption elements in transnational trade not long after
the United Nations Convention against Transnational Organized
Crime came into being.14 The purposes of the UNCAC are promotion
of measures to prevent and combat corruption more efficiently and
effectively, facilitation and support of prevention and asset recovery
and promotion of integrity, accountability and proper management
of public affairs and public property.!> The UNCAC introduced
uniform standards and prescriptions in form of mandatory and non-
mandatory provisions for state parties to the Convention to comply
with or observe in combating corruption.l® Besides the general
provision, the major articles of the Convention are on Preventive
measures, Criminalisation and law enforcement, International
cooperation, Asset recovery, and Technical assistance and
information exchange.
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Importantly, UNCAC not only places premium on the establishment
of anti-corruption agencies by State Parties, but also understands the
critical need to have them manned by competent personnel with
appropriate capacities and supports. State Parties are required to
initiate, develop and improve specific training to build and enhance
the capacity of staff of the agencies in the prevention and
investigation of corruption, strategic anti-corruption policy, mutual
legal assistance, management of public finances and procurement,
legal and administrative mechanisms for facilitating return of
proceeds of crime, method of protecting victims and witnesses
among others.1”

The African Union Convention on Preventing and Combating
Corruption (AUCPCC) and the Economic Community of West African
States Protocol (ECOWAS Protocol) are the other two relevant
regional and sub-regional anti-corruption best practice regulatory
instruments that Nigeria is a signatory.

Like UNCAC, the two instruments require State Parties to combat
corruption and money laundering in both public and private sectors
using a combination of preventive and enforcement measures. They
include, amongst others, making appropriate laws and
criminalization of offering and accepting solicitations and other acts
of corruption, setting up independent anti-graft agencies , ensuring
transparent and efficient procurement process, encouraging
participation of CSOs, NGOs and the Media, establishing a regime of
code of conduct and asset declaration mechanism in the public
service.18

The establishments of the Independent Corrupt Practice and Other
Related Offences Commission (ICPC) and the Economic and Financial
Crimes Commission (EFCC) through their establishment acts are
evidence of efforts made by Nigeria to comply with the provisions of
the articles in UNCAC and those of the AUCPPC and ECOWAS
Protocol.1® Only recently, the Nigerian Financial Intelligence Unit
charged with the gathering, analysis and dissemination of financial
intelligence to the anti-corruption agencies in the country became
autonomous as a body.20 This is to strengthen it and allow for
objective discharge of its functions to have greater impact in the
battle against corruption.
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Before the existence of these specialized agencies, the primary
traditional law enforcement institution i.e. the Nigeria Police Force,
had the authority to use relevant provisions in the Criminal Code and
Penal Code, the two major pre-existing legislations, to prosecute
corruption cases of fraud, bribery, embezzlement, misappropriation,
criminal deceit, breach of trust, obtaining by false pretense, etc.21
Similarly, the Code of Conduct had been in existence as watchdog
over the unethical conducts and also as custodian of asset
declarations by public officers.22

As Nigeria embraced the regime of enforcement and prevention
actions in the global, regional and sub-regional instruments against
corruption, the anti-corruption agencies have purposefully and
strategically implemented their enabling statutes alongside some
other complementary laws and policies of government to achieve
impactful traction in fighting corruption in the country. This is
despite the myriad of peculiar challenges that they face in their
operations in respect of investigation, prosecution, inadequate
funding and to some extent political interference as well as public
apathy and judicial obstacles.

The Anti-Corruption Agencies and Special Powers

For the purpose of this paper, the Independent Corrupt Practices and
Other Related Offences Commission shall be the focus particularly the
nature of Special Powers in its enabling Act, which are peculiar and
aimed at facilitating, distinguishing and ensuring the effectiveness of
the discharge of its mandate.

Independent Corrupt Practices and Other Related Offences
Commission (ICPC)

The legislature in passing the Corrupt Practices and Other Related
Offences Act, 2000, establishing the ICPC taking into account the
enormity and dynamic state of corruption, went beyond criminalizing
corruption and related practices. It also established an institution
with personnel specially empowered with enablement to perform the
task of dealing with corruption and special ability to overcome
challenges that may attend the performance of its functions as
prescribed in the statute.

Ofthe ICPC’s tripartite mandate that of enforcement, which combines
investigation and prosecution, is found in section 6 (a) of the Act and

provides thus:
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‘Where reasonable grounds exist for suspecting that any person
has conspired to commit or has attempted to commit or has
committed an offence under this Act or any other law
prohibiting corruption, to receive and investigate any report of
the conspiracy to commit, attempt to commit or the commission
of such offence and in appropriate cases, to prosecute the
offenders’.

This part will address the provisions of the ICPC Act, which relate to
the Commission’s investigative powers and prosecution processes,
which are specialized and differ from those of pre-existing law
enforcement agencies i.e. the police23. The power of the Police in this
regard is expressly recognized and preserved in the ICPC Act?4 and
provides that nothing in the Act will undermine the right or authority
of any other persons or appropriate authority to prosecute the
offenders under any other law. Also, the ICPC Act retains the power
of the Police to investigate and prosecute offences created under the
Act with a proviso that the Commission be duly informed of such
cases.2> The essence of this provision is to enable the Commission to
have a record of corruption cases being handled by the police in order
to build a reliable data of persons, typology and number of the
corrupt cases being investigated and prosecuted, the Commission
having become the primary agency specifically charged with dealing
with corruption. No protocol has been developed for this yet, as much
as it is imperative for the Commission to consider doing so with the
police going forward.

From a political perspective, the Act provides for a significant power
aimed at distancing the Commission’s operations from any form of
interference or control in the discharge of its functions under the
Act.26 This is in conformity with the “necessary independence”
prescribed by UNCAC for specialized anti-corruption bodies like the
ICPC and EFCC.27

Since inception, the successive boards to date have always guarded
this operational independence tenaciously and the staff also have
been emboldened by this to do their work without fear of
intimidation. An instance of a show of this was when the Commission,
then under the leadership of Justice M.M.A Akanbi despite political
pressure, continued with the investigation of corruption allegations
it received against principal members of the National Assembly.
However, this led to a foiled attempt by the legislature to whittle
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down the powers of the Commission by way of amendment, but the
judiciary prevailed and restored the Act.28 Unfortunately, the EFCC
Act does not provide this kind of shield for EFCC Chairman and
enabled easy removal of Nuhu Ribadu, the pioneer Chairman of the
EFCC for political expediency.2?

Officers of the Commission who are its foot soldiers are conferred
with “all the powers and immunities” of the police under the Police
Act and any other laws that empower and protect law enforcement
agents30. However, it has been argued that this power is delimited by
the qualification in Section 5 (2) requiring an officer of the
Commission who discovers an offence under any other law that is not
offence under the Act, while investigating an offence under the Act, to
notify the Director of Public Prosecution or any other officer charged
with prosecution of criminal cases who may issue directions that will
meet the justice of the case.31 The limitation notwithstanding, officers
of the Commission have this power printed on their identity card and
it has facilitated operations by ensuring officers are not prevented or
obstructed from doing their work upon presentation of the card
because it makes their status incontrovertible during operations
involving arrests, searches and indeed recognition and ease of
passage for officers on the field. The provision in Section 8 (5) EFCC
Act is similar to section 5 (1) ICPC Act and grants the EFCC'’s officers,
not just the powers, authorities and privileges of the Police, but the
power to bear arms. The Commission has suggested an amendment
to Section 5 (1) to allow officers of the Commission to bear arms
rather than relying on the police at all times to provide armed men
for its operations.32 This, no doubt, will be empowering if carried
through eventually.

Regarding prosecution of cases, the officers of the Commission are
deemed granted the power of the Attorney-General of the Federation
to prosecute all offences of corruption prescribed in the Act and any
other law prohibiting bribery, corruption, fraud and related
offences.33 In other words, it is unnecessary for the Commission to
seek consent of the Attorney-General before filing and prosecuting
any charge of corruption against any person. There is no such deemed
grant of prosecutorial power in the EFCC Act, 2004. However, the
Supreme Court has interpreted the provision of Section 174 (1) (b) of
the Constitution to mean that other authorities like the EFCC which
have lawyers in its employment can prosecute in all courts in Nigeria
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in the name of the Federal Republic of Nigeria under the deemed
authority of the Attorney-General.34

For the purpose of effectively invoking its investigative powers,
officers of the Commission are empowered to order any person to
attend examination, produce any books, certified documents or to
require any body to provide a sworn information that are required to
assist investigation.3> Failure of the person so required to comply
constitutes an offence.3¢ This provision of the Act has been used
severally to invite suspects and witnesses alike, but not until very
recently, did the officers of the Commission see the need to use it to
facilitate actions required. As is the case of some suspects, who have
either been charged or threatened with a charge pursuant to the
section for failure to attend invitation or produce documents. With
such instances, invitations and even summons to suspects are
regarded and taken seriously.3?

As the crime of corruption involves the exchange and transfer of
money and other financial instruments whether at the petty or grand
levels sometimes involving the use of financial institutions, the Act
empowers the Chairman of the Commission to investigate such
accounts.38. To this end, the Chairman of the ICPC is empowered to
obtain a court order authorizing officers of the Commission to
exercise all powers of investigation on a bank or any financial
institution to inspect and take copies of bankers’ books, bank
accounts (statements of accounts), electronic data storage, shares
accounts, purchase accounts, accounts of any person, safe deposit box
etc.3? They can also request for information related to any of the
documents outlined above and may also take possession of any of
them.40

In addition is the sui generis power of the Chairman to direct a bank
or financial institution not to part with, deal in or otherwise dispose
of any moveable property including any monetary instrument or any
accretion thereto that is subject of investigation in its custody or
control.#l This investigative power enables the Commission obtain
vital information on corrupt financial transactions, fraud, money
laundering as well as bribery and gratification payments. It ensures
the Commission’s ability to enforce the stoppage of withdrawals from
accounts where corrupt proceeds have been lodged or laundered.
Depending on investigation findings, this is followed up by civil or
conviction-based forfeiture of any moveable/ monetary assets linked
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to corruption. 42 A high court has, however, described this power as a
“bad law” for being exercisable without court’s permission.43

It is obvious that the learned judge did not fully consider the proviso
to section 44 (1) contained at section 44 (2), (k), 1999 Constitution
(as amended) which authorizes the exercise of any general law to
compulsorily and temporarily take over moveable or an interest in an
immoveable property for the purpose of ‘any examination,
investigation or inquiry’. It is within this exception that the exercise
of the power of the ICPC Chairman is legitimate and does not breach
the right to own property by any person under investigation.
Essentially, the power inheres for the objective of preventing the
dissipation of funds, financial and other pecuniary property under
investigation, but in possession of the banks or financial institutions.
The power of seizure lasts for a period of twelve months within which
the Commission is expected to prosecute and secure a conviction or
otherwise the Chairman shall apply to court for an order of forfeiture
of the seized property*4.

Equally, the Chairman of the ICPC is empowered to obtain
information from any person suspected to have committed an offence
under the Act or his/her relation or associate with respect to the
suspect’s assets, location and estimated value of such assets.> This is
in line with international best practices*® with regards to asset
forfeiture that where such assets are in excess of the suspect’s
legitimate means or no satisfactory explanation is given, they are
presumed to have been earned by corrupt means. The Supreme Court
has equally adopted this position4” and it has helped in no small
measure to lessen the burden of proof on the prosecution in
forfeiture cases.

The question then is: Do sections 40 and 44(1) ICPC Act 2000 breach
the constitutional right to remain silent under section 35(2), 1999
Constitution?

Section 40 of the Act criminalizes the failure of a person who has
statutory power to give information to an officer of the Commission.
Section 44(1) of the Act, on the other hand, gives the Chairman power
to obtain from a suspect, his relative, associate or any other person, a
written statement identifying the suspect’s property within and
without jurisdiction, location and estimated value of such property,
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businesses, travel history as well as sources of income for any
specified period.

A cursory look at the provisions of Section 35(2) of the Constitution
compared with Section 40 of the ICPC Act, ostensibly breaches and
criminalizes an act guaranteed as a right of an accused person under
Section 35(2) of the Constitution. A careful consideration of Section
40 however, and particularly the wordings will reveal that no
contradiction exists between both provisions.

Section 40 of the Act specifically provides that persons who are liable
for non-disclosure are those under statutory obligation to give
information. On the other hand, Section 35(2) provides for the
fundamental right of a person arrested or detained to refuse to
provide information. It is instructive to note that the right to remain
silent is personal to prevent self-incrimination and does not extend
to statutory duty to disclose information.

Accordingly, Section 40 applies to persons who occupy certain offices
and have statutory power to provide information by virtue of such
office. It is trite that statutory powers are not personal and as such
those who hold such offices cannot claim personal rights over such
power to disclose information, herein lies the distinction.

On the other hand, Section 44 (1) gives the Chairman of the
Commission power to obtain information from a suspect in respect of
matters earlier highlighted. Nothing in Section 44 of the ICPC Act
criminalizes failure to provide such information, as is the case with
Section 40 of the ICPC Act. This distinction is important in view of the
right guaranteed by Section 35(2) of the 1999 Constitution.

In addition, the pronouncement of the Court of Appeal4® while
considering a similar issue provides some insight. The Court of
Appeal was to interpret Section 27 of the EFCC Act as to whether
compulsory declaration of assets infringes the right to remain silent.
The Court held, per Garba JCA, as follows:

“Undoubtedly, these provisions have nothing to do with
compulsion on such a person to make a statement upon arrest
for an offence under the Act, in respect of the offence he was
arrested for. The section merely orders, commands and requires
that a person arrested for an offence under the Act, declare his
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assets by completing the designated assets declaration form,
whether or not he makes a statement in respect of the offence
he was alleged to have committed under the Act. The moment a
person is arrested for the commission of an offence under the
Act, the provisions of the Section 27(1), as a matter of law and
fact, become applicable to him, independent of his making a
statement in respect of the offence(s) for which he was arrested
and distinct from his right to remain silent and not to
incriminate himself of such offence(s) since by the provisions of
the Section, the declaration of the assets is to be made upon,
where or when a person is arrested for the offence(s) under the
Act, the duty or obligation to declare assets arises when the
arresting authority presents the asset declaration form to the
person arrested and requires him to complete it in compliance
with the provisions of the section. The requirement to declare
asset does not involve asking the person arrested to speak or
answer any questions in respect of the offence he was arrested
for and in no reasonable way, connected with the right to
remain silent and avoid answering any question on the said

offence(s).”

Although the above judicial pronouncement relates to Section 27 of
the EFCC Act, which is similar to provisions of Section 44(3) of the
ICPC Act, it is clear that disclosure of assets and property does not
infringe the right to remain silent.

Power of seizure and forfeiture of moveable and immoveable
properties

The Act* enables an officer of the Commission to seize any property,
movable or immovable, which he has reasonable grounds to suspect,
is a subject matter and evidence of an offence, to seize such property.
Such seizure is done by issuing a signed list identifying the property
to the owner or the person in possession. However, where the
property is in the custody of a bank, the seizure shall be effected as
prescribed in section 45 (a cross-referencing error states section 35
and 42); by means of a court order. This power of seizure that inheres
in an officer of the Commission with respect to immovable property
seems exercisable by publishing a Notice of Seizure signed by the
Chairman or a person authorised by him, prohibiting dealings with
the property, published in two national newspapers and served on
the Ministry of Lands where the property is situate.59 The
Commission in recent time is proactively enforcing this power to
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seize property derived from proceeds of corruption and in many
cases eventually get them forfeited by court orders. It is a potent
provision that deprives the corrupt the benefits of their crimes and in
a way restitutes the government and the citizens that are the victims
in most cases of public office corruption.

The Act5! equally makes provisions for the custody of seized movable
property especially where it is not practicable or desirable to effect
removal of such property from the premises where it is found. It takes
into account different prevailing circumstances and provides officers
of the Commission practical solutions to deal with them e.g.
perishable property, financial instruments in the custody or control
of other persons. The Act>2 provides for a temporary return to the
owner or person in whose possession it was before seizure upon such
terms and conditions or furnishing of security not less than the
amount representing the open market value of such property to
ensure the surrender of such property when demanded.>3

In the case of movable property liable to decay or deterioration, an
officer of the Commission is empowered to sell or cause such
property to be sold at the prevailing market value and proceeds of
such sales will be held upon deducting the cost of sales and
maintenance until proceedings in court are determined.5*

The Act>> empowers the Chairman of the ICPC to make rules to give
effect to the provisions of the Act as well as make rules to provide for
specifics on anything to be done under the Act. This blanket provision
empowers the Chairman of the Commission to innovate and create
avenues by which to give effect to the provisions of the Act. The
current Chairman Prof. Bolaji Owasanoye has utilized this provision
in several ways including the delegation of power to issue a ‘post no
debit’ on bank accounts to a member of the Commission and the
director in charge of operations; directive on tax profiling of
corporate entities under investigation; development of protocol for
handling petitions with sister law enforcement agencies. Others
include signing of collaboration pacts with stakeholders and most
recently, setting up of Constituency and Executive Projects Tracking
Group initiative (CEPTG), and issuance of guidelines for the
utilization of COVID-19 pandemic funds to ensure the integrity of
expenditure during the emergency by relevant government
institutions.
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Former Chairmen, Justice M. M. A. Akanbi, Justice Olayinka Ayoola
and Ekpo Nta, Esq., also variously activated the power in section 70
to make a Standing Order which prescribes rules for the operations
of the Anti-Corruption and Transparency Units (ACTUs)>¢ as
established by ICPC in the MDAs; the production and adoption of a
National Values Curriculum and Teacher’s Guide>? to inculcate anti-
corruption values in schools; the crafting of a National Ethics Policy.
In addition, section 70 has been the livewire of all other
administrative and operational policies developed by previous
boards and those in the works at the instance of the present board.
This has led to the several innovative approaches to the fight against
corruption and enriching collaborations with several agencies of
government and stakeholders which include the NERDC, Police, FIRS,
FRSC, NUC, INEC, Nigerian Institute of Taxation, COREN, UNODC,
UNDP, Action Aid, British High Commission, etc. and birthing of
coalitions and groups like National Anti-Corruption Coalition.

Building Competencies for Performance

With respect to the enforcement mandate of the ICPC, it started out
by employing the conventional investigation approach of receiving
petitions, cultivating information for intelligence, inviting suspects
and interrogating them with a view to getting a confession where
possible, establish a prima-facie, and charging them to court. This
approach has been relied upon overtime by agencies investigating
fraud and corruption cases. However, with the peculiarity and
sophistication of corruption and other financial and economic crimes
in this age, law enforcement agencies, following the provisions of
UNCAUC, consider it important to develop appropriate competencies
to face the dynamism and challenges fighting corruption poses.

In light of the above, the ICPC has always placed premium on training
of all its personnel from inception to date. The pioneer officers of the
Commission had the benefit of being trained upon recruitment by
American officials from Federal Investigation Bureau (FBI),
Department of Justice (DOJ]) and Central Investigation Agency (CIA).
They also enjoyed foreign and local training opportunities by UK
DfID, UNODC and UNDP.

There has been a gradual improvement in operatives’ skills and

knowledge, however to accelerate the pace, the Commission in the
current dispensation has intensified the exposure to specialized skill
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sets to enhance capacity and competencies of its officer to effectively
deal with corruption.

Asset Tracing and Recovery

In the investigation and prosecution of cases where there are
proceeds of crime, a strategic approach has been adopted by the
Commission stemming from improved capacity, understanding and
application of the laws. Rather than proceed against the owners of
the assets/property, the focus has shifted to first of all depriving them
of such proceeds by means of action in-rem (action against the
subject matter), before proceeding against them, if at all. This has
improved the seizure, confiscation and forfeiture of asset/property
actions for the Commission especially where they have been
discretely acquired with proceeds of corruption and legitimacy of
such acquisitions cannot be established. This particular
specialization is handled by a special investigation unit in conjunction
with the Legal Department.

Greater competency is being developed in this area as the
Commission recently introduced a monthly Lunch Hour Lecture
Session for its lawyers. The sessions held so far have dealt on
technical areas of the law relevant to improve the understanding of
Commission’s prosecutors in the areas of relevance and admissibility
of electronic evidence and standard of proof in money laundering and
predicate offences.

Suspect handling

In line with the provisions of the ICPC Act58 and other the extant
laws>? on suspect handling particularly with respect to statement
taking and its admissibility, the Commission has developed
competencies by setting up standard interview rooms equipped with
recording cameras and related infrastructure. Investigators are
trained and conversant with the use of the interview room and
recording equipment deployed to ensure that evidence required to
prove cases against the corrupt are legally obtained to prevent their
being challenged and defeated on technical basis of non-compliance.

Beyond this, the Commission has embarked on the digitization of all
itsinvestigation files and relevant exhibits to prevent against loss and
obliteration of evidence for prosecution. Indeed, this will also protect
the Commission against possibility of frustration of investigation that
may occur through destruction, mutilation, falsification, etc.,
envisaged in the ICPC Act.®0
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In relation to data management of suspect information, the
Commission is developing capacity by deploying biometric capability
for its investigation towards building a corruption and economic
crime offenders data base to ease future reference on such offenders.

Forensics and Polygraph

With the advent of technology and digitalization, corrupt persons
deploy these tools to perpetrate crime, making, it necessary to adjust
to the challenges that come with it. To this end, the Commission has
a fully equipped digital forensic laboratory manned by officers
certified in the use of forensic tools such as sentinel, cellebrite,
magnet axiom. These tools are used to extract and analyze
information stored in mobile phones, computers, tablets and other
devices that may have been used as tools to perpetrate corruption.
This has led to discoveries and recovery of information and data used
in the prosecution of otherwise difficult cases in which our specialists
successfully testified in courts.

In further developing expertise in forensics, the Commission,
recognizing that majority of corruption cases border on documents,
has engaged a hand writing and physical document analyst and is
equally training some officers as hand writing and document analysts
with the objective of building competency in that area. This
competence is required to unravel cases of forgery,
alterations/mutilation/destruction of documents, analysis of
questionable signatures, handwritings and fingerprints and provide
expert opinion on such documents in the course of trial.

As the Commission has acquired polygraph machines, a cluster of
staff have been internationally trained and certified as polygraph
experts for the purpose of expediting fact-finding during
investigations. Of course there still exists doubt in many jurisdictions
as to the value, relevance and admissibility of evidence generated
through polygraphs based on what is regarded as ‘their scientific
uncertainty’ and lack of capacity of a lie detector (as it is commonly
called) for detecting the truth or falsity of a statement.6! In Nigeria,
there have not been opportunities for the judiciary to explore the
legal landscape and make guiding pronouncements on use and
reliability of polygraph statements unlike in the United States where
the courts have gone the routes of outright inadmissibility®2 of
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polygraph evidence to prescribing conditions®3 for its relevance and
express admissibility of same.64

Under the extinct Evidence Act, there was no provision for the
admissibility of electronically generated evidence which polygraph
evidence will qualify as a specie under section 84 of the extant
Evidence Act, 2011. It seems reasonable to assay that because
modern polygraph machines retrieve and analyze data on physiology
and psychology of a person by means of a computer graphs, there
should be no basis to reject the results produced as electronic
evidence of facts in issue. Such statement will qualify as ‘statement
contained in a document produced by a computer.6> The
admissibility, however, will be subject to the four conditions
provided under sections 84(2) and 84(4) of the Evidence Act, 2011
on the state and integrity of the process of production of the
electronic evidence. Surely other protocols may be prescribed by the
Nigerian courts governing when and how polygraph evidence may be
admitted whenever the opportunity arises. Looking ahead the use of
the lie detector by the ICPC, provided a person agrees to be tested
prospects an exciting progress in evidential process of prosecution of
corruption.

Financial investigations

Successful investigation and prosecution of corruption cases of
money laundering, fraud and embezzlement involves tracking and
analysis of complex financial transactions by financial analysts with
the required expertise. Recognizing the complexity of these
transactions, the Commission has engaged consultants with banking
and forensic accounting expertise. This is without prejudice to the
fact that the Commission has in-house accountants who conduct
general financial investigations. The Commission leverages on the
expertise of these consultants who understand the web of fraudulent
financial transactions and can extract evidence required to prove
complex cases of corrupt and fraudulent transactions for
presentation as evidence before the court.

In seeking to increase the competencies and expertise of operatives
in the area of financial investigations, the Commission set up an Illicit
Financial Flows/Tax Fraud Group was created in 2019. The Group is
tasked with identifying corruption-related Illicit Financial Flows,
investigate tax related offences and serve as the secretariat of the
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Inter-Agency Committee in Nigeria for the implementation of
President Thabo Mbeki Report on Illicit Financial Flows.

Partnerships and collaborations

Recognizing that the Commission cannot singlehandedly tackle
corruption, the Commission’s network of strategic partnership has
expanded internationally and domestically. Within the country, it has
strong technical relationships with other law enforcement and anti-
corruption agencies like the Police Force, Department of State
Services, National Intelligence Agency, Nigeria Security and Civil
Defence Corps, Federal Road Safety Commission, Code of Conduct
Bureau, Bureau of Public Procurement, Nigeria Financial Intelligence
Unit and the Economic and Financial Crimes Commission. This has
led to several joint operations with some of these agencies resulting
in the arrests public officers engaged in acts of bribery, gratification
and other related offences.

On the international scene, the Commission has recently established
liaisons and understandings with international agencies like National
Crime Agency that has facilitated bespoke investigation trainings for
the officers of the Commission in Nigeria and the United Kingdom by
way of an exchange programme. The long established relationships
with the United Nations Office on Drugs and Crime and UK
Department for International Development continue to run for the
benefit of the Commission in combating corruption.

Conclusion

The establishment of ICPC in the year 2000 signaled the onset of
Nigeria’s commitment to dealing with the challenges of corruption
alongside its damaging effect on the growth and socio-economic and
political development of the nation. In its twenty years of existence,
the Commission has progressively and continuously taken up the
gauntlet against the malaise in our society. The Commission has had
its fair share of teething problems like any other institution but has
over the years, outgrown and overcome those challenges to stabilize
its operations and modus operandi.

There is no doubt that the Commission has grown and developed its
competencies over the years, more important is that it continuously
seeks to strengthen its competence and capacity within the ambit of
its specialized powers.
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This commitment is epitomized in the dedication of the new board
headed by Prof. Bolaji Owasanoye to build an institution enabled by
the capacity of its personnel and use of its powers and competencies
acquired through experience to tackle the infamy of corruption. In
this regard the present policy whereby staff are being trained to
acquire specialized anti-corruption enforcement skills is
commendable and will surely impact the repositioning of ICPC for
greater performance and success in the years to come.
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