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ASPECTS OF CORRUPT PRACTICES IN PUBLIC SECTOR PROCUREMENT

1.0 INTRODUCTION 

Let me express sincere appreciation to the Management of the Public Service Institute of Nigeria (PSIN) for the opportunity to be at this 2-day Workshop on Public Sector Procurement and Financial Management and deliver a paper on ‘Aspects of Corrupt Practices in Public Sector Procurement’.  In my opinion, this workshop is so important that I believe it should have been held well before this time because unethical practices in procurement account for the large chunk of the corruption bedeviling our country.  
In the light of the foregoing statement, the current Head of the Civil Service of the Federation is hereby applauded for mandating the organization of the workshop as it will sensitize public sector practitioners to the reforms in procurement and the existence of legal frameworks to guide and check sharp practices in the procurement function.  This paper will present an overview of public sector procurement in Nigeria; identify corrupt practices in procurement processes and applicable sanctions within the ambit of the Procurement Act 2007 and the Corrupt Practices and Other Related Offences Act 2000.  A good starting point to this discussion will be to define the terms ‘corruption’ and ‘procurement’.
2.0   DEFINITIONS 

        What is Corruption? 

The World Bank has defined corruption as when: “public office is abused for private gain, when an official accepts, solicits or extorts a bribe. It is also abused when private agents actively offer bribes to circumvent public policies and processes for competitive advantage and profit. Public office can also be abused for personal benefit even if no bribery occurs through patronage and nepotism, the theft of state assets or the diversion of state revenue”. 

The Vision 2010 Committee explains Corruption as: ‘all those improper actions or transactions aimed at changing the normal course of events, judgment and position of trust’.  
The Corrupt Practices and Other Related Offences Act 2000 also defines corruption to include ‘bribery, fraud and other related offences’.
2.1 What is Procurement?

The Public Procurement Act 2007 defines ‘procurement’ simply as ‘acquisition’ while Transparency International amplifies the meaning  as the acquisition of consumption or investment, goods or services. The Organisation for Economic Cooperation and Development (OECD) further describes procurement as the process of identifying what is needed, determining who is the best person or organization to supply these needs, and ensuring that what is needed is delivered to the right place, at the right time, for the best price and that all of this is done in a fair and open manner.  

Public Sector procurement is therefore the process by which government contracts infrastructure, supplies and professional services.  Public Sector procurement is at the heart of delivering services to the citizenry and involves the management of huge financial resources.  Sound public procurement policies and practices are essential elements of good governance as they ensure the efficient and effective utilization of scarce resources to meet the needs of the people while poor policies and practices create room for corruption, wastage and sabotage of government’s good intentions.  
2.3 Corruption in the Procurement Process 
Corruption in the procurement process has a serious negative impact on the development and well-being of a nation because outside of salaries and social benefits, procurement accounts for the largest share of public expenditure at all tiers of government.  The enormous amounts of money involved in procurement present an almost irresistible lure for corrupt practice because of the tremendous opportunity for bribes, kickbacks and other payoffs.  Corruption in procurement oftentimes involves a network of persons. The following is a typical example of a chain of corruption in project contract awards:

a) Project Conception   - Contractor influences project to suit  

                        him                                 
b) Project Design         -  Consultant over-designs or designs to suit 
                     a particular product or contractor’s technology

c) Project admitted

into National Budget - Contractors/consultants lobby 
                         legislative assembly to over – appropriate          

                         funds
d) Project Implementation - Consultant manipulates 
                                    figures/documents/process to suit a pre-
                                    arranged outcome usually with the

                                    connivance of the MDA

e) Project Execution         - Contractor delivers poor quality job, 
                                    consultant looks the other way, quantity 
                                    overstated. Consultants/contractor/MDA 
                                    collude

f) Project Completion -
       Auditor admitted into the chain. 

                                   Auditor confirms project completed. 
g) Outcome:(corruption) - Consultant, contractor, MDA, all happy,  
                                  project delivered at high cost when good; 

                                  poor quality of work, value for money lost, 






COUNTRY LOSES
Sharp practices such as bribery, kick-back, inflated costs, bid-rigging etc. also occur at micro levels of procurement; these and the afore-painted macro scenario play out in Nigeria as well as several countries around the globe where the procurement environment is porous, leading to gargantuan costs without corresponding value, inefficient service delivery and huge indebtedness.
3.0 BACKGROUND OF REFORMS IN THE NIGERIAN PUBLIC 

       SECTOR PROCUREMENT ENVIRONMENT
For several years Nigeria had been struggling with corruption and by 1999, the malaise had reached endemic proportions across all segments of the Nigerian society with the Public Service being perceived as the worst affected.  Corruption was virtually at every point of official transaction, procurement not being the least.  At the inception of the Obasanjo administration in May 1999, the former President left no one in doubt that his government was going to tackle the systemic corruption head-on.  The first executive bill sent to the National Assembly was for a law to prohibit and punish bribery and corruption in the polity.  This effort culminated into the signing into law of the Corrupt Practices and Other Related Offences Act on the 13th of June, 2000.

Also in 2000, the administration engaged World Bank consultants to conduct a Country Procurement Assessment Review (CPAR) in pursuance of the drive to ensure probity, transparency and accountability across all government transactions.  The recommendations led to the revision of procurement procedures (which were hitherto based on the obsolete Finance Act of 1958) to align the function with internationally accepted practices and pave the way for more efficient and effective service delivery.  The Budget Monitoring and Price Intelligence Unit (BMPIU) a.k.a. Due Process Unit, was established in 2001 to lead the procurement reforms agenda which ultimately resulted in the Public Procurement Act that was signed into law by late President Umaru Yar’Adua in 2007 and the subsequent establishment of the Bureau for Public Procurement. 
The procurement law provides regulatory framework for the procurement process and its provisions apply to all procurement of goods, works and services (with certain exemptions) carried out by:

a) The Federal Government of Nigeria and all procurement entities

b) All entities outside the foregoing description which derive at least 35% of the funds appropriated or proposed to be appropriated for any type of procurement from the Federation share of the Consolidated Revenue Fund.  

In line with international best practices, the law gives legal backing to the application of due process principles in procurement.  Essential steps of the procurement process include: 
a) Drawing up an Efficient Procurement Plan driven by a Needs Assessment
b) Adequate Appropriation

c) Appropriate level of advertisement (based on tender threshold)
d) Transparent Pre-qualification/Tender

e) Sealed Bid Submission/Transparent Bid Opening

f) Bid Evaluation - Technical& Financial

g) Tenders Board/Federal Executive Council (FEC) approval (based on threshold)
h) Contract Award/Execution

i) Project Implementation
4.0 ABUSE OF DUE PROCESS AND CORRUPT PRACTICES IN 
      PUBLIC SECTOR PROCUREMENT

As stated earlier, the procurement function attracts a lot of corruption because of the colossal sums of money involved and opportunities available to unscrupulous people.  Thus, corrupt people continually look for ways to circumvent regulations or vitiate due process in the handling of procurement.  In addition to the chain of corruption at macro procurement levels which was earlier described,  a variety of sharp practices and abuse of due process which take place within the procurement process (either at macro or micro level) include the following:
a) Collusion 
· Collusion between public officers and contractors or suppliers can occur at any level of procurement.  For example, guidelines allow that as an exemption from open competitive bidding, at least three relevant quotations be obtained for a procurement which value does not exceed N1 million.  Rather than source the quotations separately, officers collude with a preferred supplier/contractor to submit all the quotations, one of which would be in the company’s registered name and the other two often times, are in fake names with higher quoted prices, giving the fraudulent impression that the quotations are from three different contractors. The pre-determined contractor, of course with the least price then gets the job.
b) Abuse of guidelines on Advertisement, Notification
Guidelines stipulate that notices be placed in conspicuous places on notice boards of procuring entities on projects of less than N10 million for a mandatory two-week period.  Usually this is not complied with as notices are backdated and placed one or two days before the expiry of the invitation period. Obviously, only favoured contractors/suppliers would have been given prior information on the procurement invitation. 

c) Deliberate skimpy information on Pre-qualification Requirements
Some procuring entities deliberately do not state pre-qualification requirements clearly and completely such that those submitting tenders on the skimpy information are disqualified ab-initio paving the way for favoured contractors.
d) Abuse of Guidelines on Bids Opening
According to guidelines, bids are to be opened immediately after the close of submission in the presence of those who submitted tenders or their representatives and other interested persons.  Some procuring entities however, do not open these bids until much long after, thereby creating room for corrupt manipulation of bids.
e) Manipulation of Bids Evaluation
Abuse of the procurement process also occurs at the point of bids evaluation especially when the transparent process throws up an unfavoured contractor as the best responsive bid. In this type of situation, the procuring entity then factors in previously undisclosed criteria to disqualify the best bid.
f) Splitting of Tenders
Procurement guidelines currently have the following approval thresholds:

i. Below N5 Million for goods and services and N10 Million for Works  - Permanent Secretary

ii. Above N5 Million but below N100 Million for goods and services, and above N10 Million but below N1 Billion for Works – Ministerial Tenders Board
iii. N100 Million and above for goods and services, and N1 Billion and above for Works – Federal Executive Council
Officers of procuring entities often times split tenders illegally to circumvent these guidelines on approval thresholds.
g) Substitution of poor quality goods/services 
In collusion with officers of procuring entities and in order to increase profit and make up kick-backs and bribes, suppliers/contractors substitute lower quality goods and services for what was originally quoted and paid for.  This type of scenario usually involves a network of officers including the Internal Auditor, Stores official and Procurement officers.
h) Inflated Fees for Middlemen
Sometimes middlemen such as agents and consultants are used in a procurement arrangement not so much to add value to the process but to siphon huge sums of money through inflated and bogus fees which would then be split with officers of the procuring entities. 

i) Use of phony technical jargon to manipulate the process
In the procurement of technical goods and services, technical jargon is used deliberately to shut out potential bidders and it is also a trick for the favoured contractor/supplier to quote astronomical fees.
4.1 Offences Captured In the Procurement Act 
Part XII, Section 58 of the Public Procurement Act 2007 states that contravention of any provisions of the Act constitutes an offence and details the following actions as specific offences:
1. Entering or attempting to enter a collusion agreement whether  enforceable or not, with a supplier, contractor or consultant where the prices quoted are higher than would have been had there not been a collusion;

2. Conducting or attempting to conduct a procurement fraud by means of fraudulent and corrupt acts, unlawful influence, undue interest, favour, agreement, bribery, or corruption;

3. Directly or indirectly trying to influence in any manner the procurement process to obtain an unfair advantage in the award of a contract;

4. Splitting of tenders;

5. Bid rigging (where offers were pre-arranged or the conduct of the persons has directly or indirectly restricted free and open competition, leading to an increase in costs or loss of value to the national treasury).
6. Altering any procurement document with intent to influence the outcome of a tender proceeding – e.g. inserting a document such as bid security or tax clearance certificate which was not submitted at bid opening;

7. Uttering or using fake documents or encouraging their use and;

8. Wilful refusal to allow the bureau or its officers to have access to any procurement records.

 4.2 Sanctions under the Procurement Act
· Any officer of the Public Procurement Bureau or a procuring entity who contravenes any provisions of the Act is liable upon conviction to a jail term of not less than 5 years without the option of fine and summary dismissal from government services.

· The punishment for any natural person, not being a public officer who contravenes the provisions of the Act is a jail term of not less than 5 calendar years without an option of fine.
· Where any legal person is convicted of an offence under the Act, every director of such a company as listed on its records at the Corporate Affairs Commission shall be liable to a jail term of not less than 3 calendar years without an option fine.
5.0 OFFENCES AND SANCTIONS UNDER THE CORRUPT PRACTICES AND OTHER RELATED OFFENCES ACT 2000
The Corrupt Practices and Other Related Offences Act 2000 was signed into law on 13th June 2000, establishing the Independent Corrupt Practices and Other Related Offences Commission (ICPC) and empowering it to carry out enforcement, prevention and education against corruption.  The Act 2000 specifies offences of corruption and corresponding sanctions.  Almost all these offences relate in one way or the other to the procurement function, a sample of which would is given below:
	Section
	Offence
	Punishment in Jail Terms/ Fine

	8
	Accepting gratification by an official
	7 Years

	8(2)
	Giving or accepting gratification through an Agent
	7 Years

	9
	Corrupt offers to public officers
	7 Years

	10 
	Corrupt demands by person(s)
	7 Years

	Section
	Offence
	Punishment in Jail Terms/ Fine

	12
	Holding private interest in a contract or investment connected with the office of a public officer

	7 Years

	15 
	Deliberate frustration of investigation by the Commission
	7 Years

	16
	Making false statements or returns in respect of money or property received
	7 Years

	18
	Bribery of public officers in relation to voting or performance of duty
	5 Years with hard labour

	19
	Using office or position to gratify or confer unfair advantage on oneself, relation or associate
	5 Years without option of fine

	21
	Bribery in relation to auctions
	3 Years

	22(3)
	Inflation of the price of goods and services
	7 Years and N1 million fine



	22(4)
	Award of contract without budget provision, approval and cash backing
	3 Years and N100,000 fine

	22(5)
	Transferring money from one vote to another (virement)
	1 Years or N50,000 fine


6.0 CONCLUSION

The damaging effect of corruption on public procurement in Nigeria cannot be over emphasized as its impact is both financial and economic. This is evident in the bad choices of projects, high cost of purchases, operational, maintenance and debt servicing liabilities that burden government with financial obligations thus increasing the level of poverty and inequality as funds are diverted away from addressing the pressing social needs of the populace.   
Let us call to mind at this point, the media reports on some bizarre project costing we have witnessed in Nigeria to see the extent that corruption thrives in the awards of contracts and imagine the positive uses such stolen monies could have been put to. For example, the reported N64 Billion Abuja Airport Runway, the N10 Billion Nyanyan -Mararaba road dualization, and the N60 Billion Naira Abuja Stadium contract which are comparatively much higher than what obtains abroad or even in the West African sub-region.  It has been said that the cost of contract/project in Nigeria is 35% higher than what obtains in other West African countries!  Little wonder then about the cause of poverty and development challenges in the country.
It is right that we also call to mind that President Goodluck Jonathan has made the fight against corruption a cardinal focus of his administration as he declares an era of Transformation for Nigeria.  Corrupt-minded people should beware as the President’s determination to root out corruption will further strengthen the capacity of ICPC to enforce the law as stringently as necessary.  These people will have no hiding place from the long arm of the law.  
To assure an honourable end to our careers in the public service, and to contribute our quota to the Transformation agenda for Nigeria, it is vital that all of us who are involved in the procurement process discharge our duties honestly, responsibly and diligently.  To reduce wastages and plug the leakages, we must ensure transparency, accountability, fairness, open competition, merit and value for money in the procurement function.  This is the way we can creditably play our part in propelling Nigeria towards the attainment of its developmental goals for our benefit and that of future generations.
Distinguished Ladies and Gentlemen, I sincerely thank you for your kind attention.
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